
Pro Forma Due Diligence Report for PFI Loans

[Notepaper of External Legal Counsel]
Private & Confidential

To:
The Governor and Company of the Bank of England (the Bank) 
Threadneedle Street
London 
EC2R 8AH
[Date]

Dear Sir or Madam,

STERLING MONETARY FRAMEWORK, FUNDING FOR LENDING SCHEME, TERM FUNDING SCHEME AND TERM FUNDING SCHEME WITH ADDITIONAL INCENTIVES FOR SMALL AND MEDIUM-SIZED ENTERPRISES: PFI LOAN DOCUMENTATION DUE DILIGENCE REPORT – PFI LOANS
1. SCOPE OF REPORT

Schedule 1 lists the PFI loan documentation (the PFI Loan Documentation) which [name of the Participant] (the Participant) has provided to us and which the Participant has advised is all of the documentation used in respect of the PFI loans (each a PFI Loan) forming the proposed loan portfolio (the Proposed Portfolio).
In accordance with the Participant’s instructions, we have reviewed copies of the PFI Loan Documentation in order to confirm the matters outlined in paragraph 3 below.  In addition we have carried out a more detailed review of [●] sample PFI Loan files
 relating to the PFI Loans listed in Schedule 2 (the Sample PFI Loans) in order to confirm the matters outlined in paragraph 4 below.  We have selected the Sample PFI Loans on behalf of the Participant at random.  The reviews of the PFI Loan Documentation and the Sample PFI Loans were conducted [on [(] 20[●]] OR [between [(] 20[●] and [(] 20[●]].
2. EXECUTIVE SUMMARY
2.1 Please insert an executive summary with respect to each PFI Loan summarising the following information (stating, where applicable, if such information has been obtained by way of confirmation from the Participant)
:
(a)
confirmation that the PFI Loan has been granted in connection with a project procured under the UK Government’s Private Finance Initiative;

(b)
the relevant PFI sector of the Project and confirmation that the Project is fully operational;

(c)
confirmation that the PFI Loan is senior secured; and
(d)
corporate nature and jurisdiction of incorporation of the borrower of the PFI Loan. 
3. DETAILED FINDINGS REGARDING ALL THE PFI loan DOCUMENTATION

The Facilities

3.1 Please confirm the following with respect to each facility available under the PFI Loans in the Proposed Portfolio:

(a) has the relevant availability period expired?

(b) is the PFI Loan fully drawn? 

(c) has the Participant any obligation to fund any future amounts under any facility included within the Proposed Portfolio?
(d) what are the total outstandings?

[insert findings]

3.2 Who is/are the current lender(s) of record of each PFI Loan in the Proposed Portfolio (and in what proportion do they hold the outstanding principal amount of the debt/commitment under each facility)?  Please confirm that the Participant is the legal and beneficial owner of the full amount of the PFI Loan purported to be held by it in the PFI facility agreement.

[insert findings]
Gross-up

3.3 Is the borrower required to gross up interest for withholding tax?
[insert findings]
Hedging / Hedging Policy

3.4 Please confirm that none of the PFI Loans in the Proposed Portfolio have any swaps “stapled” to the senior debt to which they relate.  If so, please provide details.
[insert findings]

Legal opinions

3.5 Please confirm that the Participant received the benefit of a legal opinion with respect to (i) the legal, valid, binding and enforceable nature of the facility agreement and the security documents; and (ii) the capacity of the borrower and any entity granting security to enter into the facility and the security documents.  Please confirm that this legal opinion is available. 
[insert findings]

Debt Transfer provisions
3.6 What are the transfer mechanics (including notices, accession documentation, fees) for the transfer of (all or part of) the debt under the PFI Loan?

[insert findings]
3.7 Are there any restrictions on assignment of (all or part of) the PFI Loan to the Bank or to any third party?

[insert findings]

3.8 Are there any restrictions or required formalities on transfer of (all or part of) the PFI Loan by declaration of trust to the Bank or to any third party? 

[insert findings]
3.9 Are there any restrictions on the type of entity to whom the Participant may assign or transfer?

[insert findings]
3.10 Are there any terms which prevent any successor of the Participant from having the benefit of any term in the underlying PFI Loan?

[insert findings]

3.11 Are there any restrictions on transfers following a default under the PFI Loan?

[insert findings]

3.12 Does an assignment or transfer of debt, or a declaration of trust (or any consequential requirements, e.g. transfer / close-out of swaps) in relation to the PFI Loan trigger the “refinancing” provisions under the Project Agreement. If so, what is the effect of this?

[insert findings]
Governing Law and Jurisdiction

3.13 What is the governing law and jurisdiction of the PFI Loan facility agreement and other finance and security documents?

[insert findings]
Confidentiality
3.14 Are there any restrictions on the disclosure of communications, financial and/or other information to the Bank and/or to any third party assignee or transferee?
[insert findings]

3.15 Are there any restrictions on the disclosure of communications, financial and/or other information to the Bank and/or to any third part beneficiary under a declaration of trust?
[insert findings]

3.16 Is confidentiality undertaking required for the disclosure? If yes, in what form?

[insert findings]

Security

3.17 Please briefly describe the scope and structure of the security package.

[insert findings]

3.18 Please confirm whether all security is held by a security trustee.  If so, please identify the beneficiaries and the secured obligation. If not, please explain how security is held, and the secured obligation.

[insert findings]
3.19 Please confirm that:

(a) each PFI Loan is secured by security that is expressed to be first ranking; and

(b)  all registered security is first ranking and that the Participant is one of the senior creditors ranking in a priority position (other than market standard exceptions) in pre- and post-enforcement waterfalls.

[insert findings]
3.20 Does the security documentation contain any restriction on the assignment of the PFI Loan or security or restriction of a trust in favour of a third party or requirements with respect thereto (e.g. notifications, consents or accession to documents)?

[insert findings]
3.21 Is the borrower prohibited from granting any further security beyond that granted to the Participant?

[insert findings]
4. DETAILED FINDINGS REGARDING THE SAMPLE PFI LOANS ONLY 
Parties
4.1 Who are the parties to the PFI Loan Documentation? Is the PFI Loan Documentation signed by all parties?

[insert findings]

4.2 Please confirm the identity of the borrower.
[insert findings]
4.3 If the Participant is not the/an original lender of record:

(a) how has the Participant acquired title to the (relevant proportion of the) loan; and

(b) was a legal opinion obtained to confirm that the Participant has legal and beneficial title to the loan?
Amendments

4.4 Have any amendments been made to the PFI Loan Documentation since inception and, if so, please provide details of any material amendments.
[insert findings]
The Facilities

4.5 Please identify each facility available under the PFI Loan. In respect of each such facility, please confirm:

(a) Whether a purpose clause has been included?

(b) whether it is capable of being drawn by letter of credit or bank guarantee?

(c) any other mechanics relevant to that facility.

[insert findings]

Repayment

4.6 Has the first repayment date occurred? 

[insert findings]
4.7 In respect of each facility under the PFI Loan, please briefly describe the repayment structure.

[insert findings]

Prepayment
4.8 Are there any mandatory prepayment terms?  If so, what are the grounds for the mandatory prepayment?
[insert findings]
4.9 Is the borrower allowed to prepay the PFI Loan? If so, in what circumstances and on what conditions? 

[insert findings]
4.10 Are there any cash sweep provisions? If so, please provide details.

[insert findings]
Accounts
4.11  Please briefly identify the reserve accounts and provide a description of the reserving mechanics.
[insert findings]

Payment waterfall – pre-enforcement
4.12 In addition to the confirmation in question 3.19 that the Participant is one of the senior creditors ranking in a priority position (other than trustee costs and expenses) in the pre-enforcement priority of payments waterfall/cascade, please highlight anything you consider problematic or unusual in the context of ensuring any payments to senior debt.

[insert findings]
Hedging / Hedging Policy

4.13 Are there any hedging arrangements?  
[insert findings]

4.14 If there are hedging arrangements, do hedge counterparties rank above, below or pari passu to the Participant? 

[insert findings]

4.15 If there are hedging arrangements, is there an express waiver of set-off in the hedging agreements?

[insert findings]

Security

4.16 Please confirm that the security package is in a form that would typically be expected for a PFI Loan and Project of this nature and that it remains in full force and effect.

[insert findings]
4.17 Does the facility agreement / security documentation contain a representation or undertaking that the security documents constitute legal, valid and binding and enforceable obligations of the entity granting the security and is any such representation to be repeated or would there be an Event of Default under the facility agreement if the security documents ceased to constitute legal, valid and binding and enforceable obligations of the entity granting the security?

[insert findings]

Representations, covenants, undertakings and Events of Default
4.18 Please confirm that the representations, covenants and undertakings are, in substance, the ones that are standard for a PFI Loan in the relevant sector. 

[insert findings]
Cover Ratios
4.19 Please confirm if there are cover ratios under the PFI Loan.  If so, please confirm that the methodology for calculation of the relevant cover ratios under the PFI Loan is appropriate for a project of this nature.  
[insert findings]
Intercreditor Arrangements and enforcement
4.20 In addition to the confirmation in question 3.19 that the Participant is one of the senior creditors ranking in a priority position (other than insolvency practitioner and trustee costs and expenses) in the post-enforcement priority of payments waterfall/cascade, please highlight anything you consider problematic or unusual in the context of ensuring any payments to senior debt.
[insert findings]
4.21 Is the borrower obliged to indemnify the Participant in respect of all costs and expenses incurred in connection with enforcing the PFI Loan?
[insert findings]

4.22 Please describe the voting mechanics and the required decision thresholds, and the decisions that can be made at each threshold. Please also describe any lender entrenched rights.

[insert findings]
4.23 Please confirm that no senior lender and no subordinated lender can take independent action against the borrower.

[insert findings]
4.24 Please describe any “snooze you lose” or “yank the bank” provisions.

[insert findings]
4.25 Please set out any other notable issues in respect of the intercreditor arrangements not addressed above.
[insert findings]
Other Debt

4.26 What other debt (i.e. other than under the PFI Loan) is available or has been advanced to the borrower (e.g. mezzanine or junior)?  Please describe the nature and amount of this debt. Please confirm that all such debt is properly subordinated [in a manner typically expected for a project of this nature.]
[insert findings]
5. LIMITATIONS AND QUALIFICATIONS

This Report is issued subject to the following limitations and qualifications:

(a) The information given in this report is based on our review of the PFI Loan Documentation.  We cannot say, from our review, that this is the documentation that has been applied in practice, save where expressly stated otherwise in this report.
(b) No legal analysis contained in this report should be regarded as, or relied on as, being comprehensive or equivalent to a formal legal opinion concerning any matter referred to in it. It has been prepared as a summary of certain key issues in relation to the PFI Loan Documentation and should not be treated as a substitute for specific legal advice concerning individual situations or concerns.
(c) This report is addressed to and is solely for the benefit of the addressee listed on page 1.  This report may not, without our prior written consent or save as required under any law or regulation or pursuant to any court order, be transmitted, disclosed to, used or relied upon by any other person, provided that the Bank (including in its capacity as the Prudential Regulation Authority) may disclose this report (and any information relating to this report) to HM Treasury, the Financial Conduct Authority, HM Revenue & Customs or any other governmental body or competent regulatory authority, whether in the United Kingdom or elsewhere, or for the purpose of enabling or assisting the Bank to discharge its functions as a monetary authority.
This report does not address tax or financial due diligence.

Yours faithfully,

SCHEDULE 1

PFI Loan Documentation
[Please insert list] 

SCHEDULE 2
Sample PFI Loans
[Please insert list] 

� 	Number of files to be reviewed to be confirmed by the Bank.  The loan agreement, security deed and intercreditor arrangements should be reviewed for each of the samples.


� 	The yellow shading indicates areas where the relevant information may need to be obtained direct from the Participant.


� 	The questions listed in this paragraph 3 and paragraph 4 may be amended, varied or supplemented by the Bank in its sole discretion, from time to time.  In particular, the Bank reserves the right to ask for additional detail with respect to loans that have not been included in the sample.
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