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Pro forma Due Diligence Report for USD LIBOR Linked Collateral Securities to which the US Adjustable Interest Rate (LIBOR) Act applies (the Questionnaire, also referred to as the “Act Applicable DDQ” )
Private & Confidential
To:	The Governor and Company of the Bank of England (the Bank)
Threadneedle Street
London EC2R 8AH
[Date]
Dear Sir or Madam,

[name of the Participant] (the Participant)
We refer to the participation of the Participant in certain of the facilities comprised within the Bank’s Sterling Monetary Framework (SMF), and the terms and conditions relating thereto, as published by the Bank on its website at www.bankofengland.co.uk (the SMF Terms and Conditions) and any other facilities or schemes as nominated by the Bank from time to time, pursuant to which the Participant has prepositioned with the Bank “Collateral Securities” (as defined in the SMF Terms and Conditions) (the Collateral Securities) on [Insert Date] with the ISIN Number [Insert ISIN Number][footnoteRef:2]].  [2:  Please insert the ISIN Number for the Collateral Securities.] 

We refer to the Market Notice[footnoteRef:3] dated 19 May 2022 (the Market Notice) pursuant to which an SMF participant will be required to complete additional due diligence in respect of USD LIBOR Linked Collateral (as defined in the Market Notice) if it wishes to apply for a haircut waiver.  Throughout this Questionnaire, USD LIBOR refers to overnight, 1-month, 3-month, 6-month and 12-month USD LIBOR settings. [3:  Market Notice] 

The Collateral Securities referred to above are USD LIBOR Linked Collateral (as defined in the Market Notice), which includes:

(a) [bookmark: _Hlk99697469]any Collateral Security where the issuer is currently paying, will revert to paying, or may be required to pay, a coupon or any other amount calculated by reference to USD LIBOR[footnoteRef:4] (a Collateral Security with a USD LIBOR Linked Coupon); [4:  References to the coupon on Collateral Securities to which (a) applies shall be treated as including any option or derivative linked to USD LIBOR contained in the terms and conditions of Collateral Securities.] 

(b) [bookmark: _Hlk100224616][bookmark: _Hlk99545232]any Collateral Security where embedded swap payments[footnoteRef:5] are calculated, will revert to being calculated or may be required to be calculated, by reference to USD LIBOR (a Collateral Security with a USD LIBOR Linked Embedded Swap and any embedded swap being a USD LIBOR Linked Embedded Swap); and/or [5:  Embedded swap refers to a swap or other derivative that forms part of the structure of the transaction constituting an issue of Collateral Securities and is entered into by the issuer to hedge cash flow risks with respect to the portfolio of loans backing the Collateral Securities.] 

(c) any Collateral Security backed by loans where one or more loans in the portfolio is a USD LIBOR Linked Loan (as defined in the Market Notice)[footnoteRef:6] (a Collateral Security backed by USD LIBOR Linked Loans). [6:  References to any loan backing Collateral Securities that is a USD LIBOR Linked Loan shall be treated as including any option or derivative that is linked to USD LIBOR contained in the facility agreement documenting the terms of a loan backing Collateral Securities.] 

[bookmark: _Hlk100083553][bookmark: _Hlk99698094]This Questionnaire is only applicable for USD LIBOR Linked Collateral to which the US Adjustable Interest Rate (LIBOR) Act (the Act) applies. Guidance on whether the Act applies is set out below in this Questionnaire and the Q&A document relating to the Bank’s approach to USD LIBOR transition titled “Q&A on the due diligence process for USD LIBOR linked Collateral Securities”[footnoteRef:7].  [7:  See ‘USD Libor collateral DD Q&A - Securities' ] 

If the Participant is not able to definitively determine whether or not the Act applies to any relevant USD LIBOR Linked Collateral Securities by answering the questions in this Questionnaire (because, for example, it does not have access to the documentation applicable to underlying loans in a portfolio), it shall be required to follow the process described at paragraph 4(b) below.
For any USD LIBOR Linked Collateral Securities to which the Act definitively does not apply (because, for example, the relevant Collateral Securities are not governed by US federal or state law (see paragraph 2(a) below)), the due diligence questionnaire titled “Pro forma Due Diligence Report for USD LIBOR Linked Collateral Securities to which the US Adjustable Interest Rate (LIBOR) Act does not apply”[footnoteRef:8] (the Non-Act Applicable Questionnaire) should be completed[footnoteRef:9].  [8:  See ‘USD Libor collateral DD Questionnaire - Securities Collateral - Non-Act Applicable DDQ’ ]  [9:  Where USD LIBOR Linked Collateral contains, at coupon, embedded swap or underlying loan level, both Act applicable documentation and non-Act applicable documentation, the Participant should complete: (1) the Non-Act Applicable Questionnaire in respect of those documents not covered by the Act; and (2) this Questionnaire in respect of those documents covered by the Act. However, to the extent the Participant would be required to provide both an Annex 2 form of attestation under the Non-Act Applicable Questionnaire (in respect of those documents not covered by the Act) and an Annex 2 form of attestation under this Questionnaire (in respect of those documents covered by the Act), the Participant has the option to provide one Annex 2 form of attestation covering both types of documentation as set out in Annex 2 to this Questionnaire (see Section 4(a) below for more details).] 

In this Questionnaire, the Collateral Securities referred to above are hereon in referred to as the Collateral.
In accordance with the Participant’s instructions, we have reviewed copies of the documentation listed in Annex 1 to this Questionnaire (the Collateral Documentation)[footnoteRef:10] which governs the Collateral in order to confirm the matters outlined below. [10:  Please list the documentation reviewed in Annex 1. ] 

1. SOURCES OF INFORMATION
(a) Any determination contemplated by this Questionnaire with respect to a Collateral Security shall be based on:
(i) one or more attestations described herein;
(ii) all publicly available information and also any information available (whether through the issuer or rating agency or a trustee, administrator or other similar entity or through an information service such as Bloomberg or Intex) to any holder of the relevant Collateral Security (including a holder of a security entitlement or similar interest); and
(iii) the best of the Participant's knowledge having made reasonable and diligent enquiries.
2. GOVERNING LAW
(a) If the Collateral Security is a Collateral Security with a USD LIBOR Linked Coupon, is the instrument or agreement that governs such Collateral Security governed by US federal or state law?
(b) If the answer to paragraph 2(a) above is “yes”, then such Collateral Security shall be identified to the Bank as such and proceed to paragraph 3 with respect to the Collateral Security with a USD LIBOR Linked Coupon. 
(c) [bookmark: _Hlk99703502]If the answer to paragraph 2(a) above is “no”, then such Collateral Security shall be identified to the Bank as a Collateral Security to which the Act does not apply (a Non-Act Applicable Collateral Security) and refer to the Non-Act Applicable Questionnaire.
(d) If the Participant is not able to answer the question in paragraph 2(a) above, then such Collateral Security shall be identified to the Bank as a Non-Act Applicable Collateral Security and refer to the Non-Act Applicable Questionnaire.

(e) If the Collateral Security is a Collateral Security with a USD LIBOR Linked Embedded Swap, is any instrument or agreement that governs the USD LIBOR Linked Embedded Swap governed by US federal or state law?
(f) If the answer to paragraph 2(e) above is “yes”, then proceed to paragraph 3 with respect to the USD LIBOR Linked Embedded Swap.
(g) If the answer to paragraph 2(e) above is "no", then such USD LIBOR Linked Embedded Swap shall be identified to the Bank as a USD LIBOR Linked Embedded Swap to which the Act does not apply (a Non-Act Applicable USD LIBOR Linked Embedded Swap) and refer to the Non-Act Applicable Questionnaire.
(h) If the Participant is not able to answer the question in paragraph 2(e) above, then it shall be required to follow the process described at paragraph 4(b) below. 
(i) If the Collateral Security is a Collateral Security backed by USD LIBOR Linked Loans, is any instrument or agreement that governs a USD LIBOR Linked Loan backing, securing or part of a pool constituting such Collateral Security governed by US federal or state law?
(j) If the answer to paragraph 2(i) above is “yes”, then proceed to paragraph 3 with respect to each such USD LIBOR Linked Loan.
(k) If the answer to paragraph 2(i) above is "no", then such USD LIBOR Linked Loan shall be identified to the Bank as a USD LIBOR Linked Loan to which the Act does not apply (a Non-Act Applicable USD LIBOR Linked Loan) and refer to the Non-Act Applicable Questionnaire.
(l) If the Participant is not able to answer the question in paragraph 2(i) above, then it shall be required to follow the process described at paragraph 4 (b) below. 
3. APPLICABILITY OF ANY EXCEPTION UNDER THE US ADJUSTABLE INTEREST RATE (LIBOR) ACT?
If the answer to paragraphs 2(a), 2(e) or 2(i) above is “yes”:[footnoteRef:11] [11:  See footnote 8 above. ] 

(a) If the Participant becomes aware of any amendment or other modification of the Act or the promulgation of any regulations under the Act or of any amendment or other modification of any such regulations, the Participant shall give prompt notice thereof to the Bank.  Proceed to paragraph 3(b).
(b) [bookmark: _Hlk99982852]If the Participant is aware that the relevant Collateral Security with a USD LIBOR Linked Coupon, USD LIBOR Linked Embedded Swap or USD LIBOR Linked Loan, includes (i) a benchmark replacement that is based in any way on any USD LIBOR value, except to account for the difference between USD LIBOR and the benchmark replacement or (ii) a requirement that a person (other than a benchmark administrator) conducts a poll, survey, or inquiries for quotes or information concerning interbank lending or deposit rates, then such provision shall be disregarded for purposes of this Questionnaire.  Proceed to paragraph 3(c). (If the Participant is not aware of whether either (i) or (ii) of this paragraph 3 (b) applies, they should still proceed to paragraph 3 (c).)
(c) Is the relevant Collateral Security with a USD LIBOR Linked Coupon, USD LIBOR Linked Embedded Swap or USD LIBOR Linked Loan, an issuance / swap / loan made or purchased at origination by a US Regulated Financial Institution[footnoteRef:12] that includes any benchmark (other than an IBOR[footnoteRef:13]) that such USD Regulated Financial Institution has determined to be appropriate for the funding model of such USD Regulated Financial Institution, the needs of the customers of such USD Regulated Financial Institution and the products, risk profile, risk management capabilities, and operational capabilities of such USD Regulated Financial Institution? [12:  An institution subject to examination by the Office of the Comptroller of the Currency, the Board of Governors of the Federal Reserve System, the Federal Deposit Insurance Corporation, the Office of Thrift Supervision or the National Credit Union Administration.]  [13:  LIBOR, any tenor of non-USD currency rates formerly known as the London interbank offered rate as administered by ICE Benchmark Administration Limited (or any predecessor or successor administrator thereof), and any other interbank offered rates that are expected to cease.] 

(d) If the answer to paragraph 3(c) above is “yes”, then such Collateral Security, USD LIBOR Linked Embedded Swap or USD LIBOR Linked Loan shall be identified to the Bank as a Non-Act Applicable Collateral Security, Non-Act Applicable USD LIBOR Linked Embedded Swap or Non-Act Applicable USD LIBOR Linked Loan (as applicable) and refer to the Non-Act Applicable Questionnaire.
(e) If the answer to paragraph 3(c) above is “no”, proceed to paragraph 3(g).
(f) If the Participant is not able to answer paragraph 3(c) above, proceed to paragraph 4(b).
(g) Does the relevant Collateral Security with a USD LIBOR Linked Coupon, USD LIBOR Linked Embedded Swap or USD LIBOR Linked Loan, contain fallback provisions that, on the first London banking day after 30 June 2023, identify one or both of a specific benchmark replacement[footnoteRef:14] and a determining person[footnoteRef:15]?  [14:  A benchmark, or an interest rate or dividend rate (which may or may not be based in whole or in part on a prior setting of USD LIBOR), to replace USD LIBOR or any interest rate or dividend rate based on USD LIBOR, whether on a temporary, permanent, or indefinite basis, under or with respect to a Collateral Security with a USD LIBOR Linked Coupon, a Collateral Security with a USD LIBOR Linked Embedded Swap or a Collateral Security backed by USD LIBOR Linked Loans (or under or with respect to the underlying loan(s) or swap(s)).]  [15:  With respect to a Collateral Security with a USD LIBOR Linked Coupon, USD LIBOR Linked Embedded Swap or USD LIBOR Linked Loan, any person with the authority, right, or obligation, including on a temporary basis (as identified by the Collateral Security with a USD LIBOR Linked Coupon, USD LIBOR Linked Embedded Swap or USD LIBOR Linked Loan or by the governing law of the Collateral Security with a USD LIBOR Linked Coupon, USD LIBOR Linked Embedded Swap or USD LIBOR Linked Loan, as appropriate) to determine a benchmark replacement.] 

(h) If the answer to paragraph 3(g) above is “yes”, then such Collateral Security, USD LIBOR Linked Embedded Swap or USD LIBOR Linked Loan shall be identified to the Bank as a Non-Act Applicable Collateral Security, Non-Act Applicable USD LIBOR Linked Embedded Swap or Non-Act Applicable USD LIBOR Linked Loan (as applicable) and refer to the Non-Act Applicable Questionnaire.
(i) If the answer to paragraph 3(g) above is “no”, then such Collateral Security, USD LIBOR Linked Embedded Swap or USD LIBOR Linked Loan shall be identified to the Bank as a Collateral Security, USD LIBOR Linked Embedded Swap or USD LIBOR Linked Loan (as applicable) to which the Act applies and proceed to paragraph 4(a).
(j) If the Participant is not able to answer paragraph 3(g) above, proceed to paragraph 4(b).
4. ATTESTATIONS
(a) In respect of any USD LIBOR Linked Collateral to which the Participant believes the Act applies, the Participant is required to attest that the Act applies. A proforma of this attestation (the Participant’s Attestation) has been provided at Annex 2 to this Questionnaire. Please provide a signed and dated copy. 
Note, the attestation at Annex 2 to this Questionnaire caters for where the Act applies to at least one of the USD LIBOR Linked Coupon, USD LIBOR Linked Embedded Swap or USD LIBOR Linked Loan, but where the Act does not apply otherwise.[footnoteRef:16]   [16:  See footnote 8 above.] 

(b) The Participant is required to attempt to complete Annex 2 to this Questionnaire. If the attestation(s) in Annex 2 to this Questionnaire cannot be provided, the Participant is required to complete the Non-Act Applicable Questionnaire. 
5. LIMITATIONS AND QUALIFICATIONS
This Report is issued subject to the following limitations and qualifications:
(a) The information given in this report is based on our review of the Collateral Documentation. 
(b) No legal analysis contained in this report should be regarded as, or relied on as, being comprehensive or equivalent to a formal legal opinion concerning any matter referred to in it. It has been prepared as a summary of certain key issues regarding USD LIBOR transitioning in the Collateral Documentation and should not be treated as a substitute for specific legal advice concerning individual situations or concerns.
(c) This report is addressed to and is solely for the benefit of the Bank.  This report may not, without our prior written consent or save as required under any law or regulation or pursuant to any court order, be transmitted, disclosed to, used or relied upon by any other person, provided that the Bank may disclose this report (and any information relating to this report) to HM Treasury, the Financial Conduct Authority, HM Revenue & Customs or any other governmental body or competent regulatory authority, whether in the United Kingdom or elsewhere, or for the purpose of enabling or assisting the Bank to discharge its functions as a monetary authority.
This report does not address tax or financial due diligence.
Yours faithfully,


Annex 1 – Collateral Documentation


[bookmark: _Hlk71890203][bookmark: _Hlk73460101]Annex 2 – Securities Collateral:  Participant’s Attestation


Private & Confidential
To:	The Governor and Company of the Bank of England (the Bank)	
Threadneedle Street	
London EC2R 8AH

[Date]

Dear Sir or Madam,	

Participant’s Attestation - [name of the Participant] (the Participant) 
[bookmark: _Hlk73460437]We refer to the participation of the Participant in certain of the facilities comprised within the Bank’s Sterling Monetary Framework (SMF), and the terms and conditions relating thereto, as published by the Bank on its website at www.bankofengland.co.uk (the SMF Terms and Conditions) and any other facilities or schemes as nominated by the Bank from time to time, pursuant to which the Participant has prepositioned with the Bank on [Insert Date] Collateral Securities with an ISIN Number [Insert ISIN Number] which are backed by loans or include an embedded swap[footnoteRef:17].  [17:  Embedded swap refers to a swap or other derivative that forms part of the structure of the transaction constituting an issue of Collateral Securities and is entered into by the issuer to hedge cash flow risks with respect to the portfolio of loans backing the Collateral Securities.] 

In this letter, the Collateral Securities referred to above are hereon in referred to as the Collateral.
[bookmark: _GoBack]We refer to the Market Notice dated 19 May2022 (the Market Notice) pursuant to which an SMF participant will be required to complete additional due diligence in respect of USD LIBOR Linked Collateral (as defined in the Market Notice) if it wishes to apply for a haircut waiver.  Throughout this letter, USD LIBOR refers to USD LIBOR overnight, 1-month, 3-month, 6-month and 12-month USD LIBOR settings.
[We refer to the Due Diligence Report for USD LIBOR linked Collateral Securities dated on the same date as this letter (the Act Applicable Questionnaire).  Terms defined in the Act Applicable Questionnaire shall bear the same meanings in this letter unless otherwise defined in this letter.
This is the Participant’s Attestation as referred to in Part 4(a) of the Act Applicable Questionnaire.][footnoteRef:18]   [18:  To be included if a Questionnaire is also required.] 

1. The Participant hereby confirms and certifies that, to the best of its knowledge having made reasonable and diligent enquiry (by reference to all sources of information available to it as at the date of this self-attestation, including, without limitation, by reference to (i) the prospectus and or offering documents issued in respect of the Collateral (including the terms and conditions of the Collateral), (ii) any notices issued to holders of the Collateral through the clearing systems and/or available through a regulatory news service, (iii) the most recent investor reporting, (iv) any loan level data available to the Participant, (v) publications by any relevant rating agencies in relation to the Collateral and/or (vi) any other information and or sources regarding the Collateral available to the Participant)[footnoteRef:19] as at the date hereof: [19:  Please submit the supporting evidence with the signed Attestation.] 

(a) either:
(i) there are no Collateral Securities in the Collateral which have a USD LIBOR coupon; or 
(ii) if there are any Collateral Securities included in the Collateral which have a USD LIBOR coupon; the US Adjustable Interest Rate (LIBOR) Act (the Act) applies to such security such that the security will transition away from USD LIBOR in accordance with the terms of the Act; and/or
(b) either:
(i) [bookmark: _Hlk99985103]no loan in the portfolio backing the Collateral is a USD LIBOR Linked Loan[footnoteRef:20] (and, where any loan in the portfolio has been amended to replace USD LIBOR with an alternative reference rate, such amendment is in full force and effect); or [20:  References to any loan backing Collateral Securities that is a USD LIBOR Linked Loan shall be treated as including any option or derivative that is linked to USD LIBOR contained in the facility agreement documenting the terms of a loan backing Collateral Securities.] 

(ii) if any loan in the portfolio backing the Collateral is a USD LIBOR Linked Loan, either:
(A) the Act applies to such loan such that the loan will transition away from USD LIBOR in accordance with the terms of the Act; or 
(B) such loan contains robust fallbacks and/or future rate switch mechanisms to ensure that USD LIBOR will be replaced with a clearly specified alternative rate either (A) on a specific date ahead of its first interest reset date occurring after 30 June 2023; or (B) in the event that the relevant USD LIBOR setting ceases or is declared no longer representative of the underlying market/economic reality that it is intended to measure (Robust Fallbacks and/or Rate Switches);   and/or
(c) either:
(i) there is no outstanding embedded swap included in the Collateral which references USD LIBOR; or 
(ii) [bookmark: _Hlk100257273]if there is any outstanding embedded swap included in the Collateral which references USD LIBOR, either:
(A) the Act applies to such embedded swap such that the embedded swap will transition away from USD LIBOR in accordance with the terms of the Act; or
(B) such embedded swap contains Robust Fallbacks and/or Rate Switches which will be triggered in a way which will ensure that the outstanding embedded swap will be amended in an equivalent manner to the Collateral and/or any USD LIBOR Linked Loan contained in the portfolio of loans backing the Collateral.[footnoteRef:21] [21:  If the attestations in Annex 2 to this Questionnaire cannot be provided, participants should refer to the Non-Act Applicable Questionnaire.] 

2. The Participant undertakes to the Bank that it will promptly inform the Bank if it becomes aware (by reference to all sources of information available to it from time to time, including, without limitation, by reference to (i) any notices issued to holders of the Collateral through the clearing systems and/or available through a regulatory news service from time to time, (ii) the ongoing investor reporting, (iii) any loan level data available to the Participant, (iv) publications by any relevant rating agencies in relation to the Collateral and/or (v) any other information and or sources regarding the Collateral available to the Participant from time to time) that any of the certifications given above would not be true and accurate if given on any date after the date hereof, including (without limitation) of any of the following matters:
(a) if the amendment of USD LIBOR Linked Loans to replace USD LIBOR with an alternative reference rate is not effective; and/or
(b) if the portfolio backing the Collateral includes a USD LIBOR Linked Loan and such loan does not contain Robust Fallbacks and/or Rate Switches; and/or
(c) the Collateral includes an embedded swap linked to USD LIBOR and such swap does not contain Robust Fallbacks and/or Rate Switches; and/or
(d) the Act ceases to apply to any of the (i) Collateral Security falling under paragraph 1(a)(ii) above , (ii) the relevant underlying USD LIBOR Linked Loan (s) and/or (iii) the relevant underlying embedded swap(s) (as applicable).
[bookmark: _Hlk71890204]

Yours faithfully



For and on behalf of
[Participant] [Note: The signatory on behalf of the Participant should be a senior manager with oversight of USD LIBOR-transition related activities]
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