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Financial Services Authority

Direct line: 020 7 066 0510
Local fax: 020 7 066 0511
Email: michael.ainley@fsa.gov.uk

Errol Kruger

Registrar of Banks

South African Reserve Bank
P O Box 427

Pretoria 0001

South Africa
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21 July 2006

[t was good to see you in Paris. I hope you did not suffer any delays on your journey home.

I enc §§a copy of the MoU, signed by both yourself and Callum, for your records. [ hope

we will meet again before too long.

i

Michael Ainley
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South African Reserve Bank Financial Services Authority
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Memorandum of Understanding {*MoU”)
between
The South African Reserve Bank ("SARB”)
and

Financial Services Authority (“FSA”)

RECITALS

P

The Bank Supervision Department ("BSD”) is the department of the South
African Reserve Bank responsible for the regulation of banking business
and the business of taking deposits from the general public and the
supervision of registered banking institutions in South Africa. The main
purpose of the BSD is to achieve a sound, efficient banking system in the
interest of depositors of banks and the economy as a whole. This function
is performed by registering banks and mutual banks and by regulating and
supervising their activities in terms of either the Banks Act (No. 94 of 1990
— the “Banks Act’) or the Mutual Banks Act (No. 124 of 1993 — the "Mutual
Banks Act”}, respectively.

The objectives of BSD are to promote:;

2 The safety and soundness of banks;
. economic stability;
M And thereby consumer protection.

Supervision is undertaken through:

5 impaosition of Legal Rules and Regulations;
s Official Monitoring and Supervision {off-site and on-site}; anad
s interventions and Sanctions.
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such co-operation will enable them to more effectively perform their
functions.

OPERATIVE PART

interpretation

—

In this MoU, unless the context requires otherwise:

‘administering” an applicable law, regulation or requirement includes
enforcing the same;

“applicable faws, regulations and requirements” means any law, regulation

or requirement applicable in South Africa and/or in the United Kingdom,

and where the context permits includes:

(a)  relevant European legislation that has not yet been transposed into
UK domestic law;

(b)Y  any law, regulation or requirement applicable in South Africa or the
United Kingdom; and

(c)  any rule, direction, requirement, guidance or policy made or given
by or to be taken into account by an Authority;

“Authority” means the BSD or the FSA,
"FSA” means the Financial Services Authority;

“‘BSD" means the Bank Supervision Department of the South African
Reserve Bank;

“permitted onward recipient” means an agency or authority responsible for
prosecuting, reguiating or enforcing applicable laws, regulations and
requirements falling within the areas of responsibiiity of the Authcritiss;

‘person”  means natural person, legal entity, parinership or
™

2
unincorporated association.
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not create any enforceable rights. This MoU does not affect any
arrangements under other MoUs.

The Authorities acknowledge that they may only provide information under
this MoU if permitted or not prevented under applicable laws, regulations
and requirements.

Provision of Unsolicited Information

5.

The Authorities may provide information, or arrange for information to be
provided, on a voluntary basis even though no request has been made.

Requests for Assistance

6.

If a request for assistance is made, each Authority will use reasonable
efforts to provide assistance to the other, subject to its laws and overall
policy. Assistance may include for example:

(a)  providing information in the possession of the requested Authority;

{b)  confirming or verifying information provided to it for that purpose by
the requesting Authority;

{c) exchanging information on or discussing issues of mutual interest;
{d)  obtaining specified information and documents from persons;

(e} questioning or taki testimony of persens designated by e
} questioning or taking testimony of persons designated by th
requesting Authority;

) conducting inspections or examinations of financial services
providers or arranging for the same; and

(g; permitling the representatives of the requesting Auihority o
participate ir
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(by if information is provided by the requesting Authority for
confirmation or verification, the information and the kind of
confirmation or verificaticn sought;

(c)  the purpose for which the information or other assistance is sought;

(d) to whom, if anyone, onward disclosure of information provided to
ine requesting Authority is likely to be necessary and, in relation to
onward disclosure to a person who is not a permitied onward
recipient, the purpose such disclosure would serve;

.":5 ~
—

if the request for assistance is for the purpose of actual or possible
enforcement action, the matters set out in clause 1 of Appendix 1,
and any other matters specified by the requested Authority and by
the applicable laws, regulations and requirements in relation to the
requested Authority.

Assessing Requests

8. Each request for assistance will be assessed on a case-by-case basis by
the requested Authority to determine whether assistance can be provided
under the terms of this MoU. In any case where the request cannot be
fulfiled in part or whole, the requested Authority will consider whether
there may be other assistance that can be given by itseif or by any other
authority in its jurisdiction.

], n deciding whether and to what extent to fulfil a request, the requested
Authomy may take into account:

[{w]

{(a) whether the request conforms with this Mol

(b)  whether the request involves the administration of a law, regulation
or requirement which has no ciese parailel in the jurisdiction of the
requested Authority;
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(f) any other matters specified by the laws, regulations and
requirements of the requested Authority’s jurisdiction (in particular
those relating to confidentiality and professional secrecy, data
protection and privacy, and procedural fairness); and

{g)  whether complying with the request may otherwise be prejudicial to
the performance by the requested Authority of its functions.

10.  The authorities recognise that assistance may be denied in whole or in
part for any of the reasons mentioned in paragraph 9 in the discretion of
the requested Authority.

Contact Poinis

11.  The Authorities will provide a list of contact points to which information or
requests for information or assistance under this MOU should be directed.

Further Provisions
12, The further provisions set out in:

{a) Appendix 1 will apply in relation to actual or possible enforcement
matters;

(o) any other Appendices covering specific areas of financial services
or specific issues, as agreed in wriling by the Authorities, will apply.

Costs
13.  If the cost of fuifiling a request is likely fo be substantial, the requesied
Authority may, as a condition of agreeing to give assistance under this

Mol, require the requesting Authority to make a contribution to costs.

Confidentiality
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reasons of urgency. The Authority receiving the demand will use all
reasonable legal means to resist such a demand, including asserting such
appropriate legal exemptions or privileges with respect to that information
as may be available.

Consultation

16.

17.

BRA_LT

The Authorities wili keep the operation of this MoU under review and will
consult when necessary with a view to improving its operation and
resolving any matters.

Where the specific conduct set out in the request for assistance may
constitute a breach of a law, regulation or requirement in poth the territory
of the requesting and the requested Authorities, the relevant Authorities
will consult to determine the most appropriate means for each Authority to
provide assistance.

Commencement

18.

This MolU will take effect when both Authorities have signed it and will
continue to have effect until terminated by either Authority giving 30 days
advance written notice to the other Authority. it may be amended by
agreement in writing.
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Executed by the Parties:

For the South African Reserve Bank by The Bank Supervision Department
of the South African Reserve Bank duly authorised in terms of the powers
assigned to the Registrar of Banks by the South African Reserve Bank:

7 ‘:_,!:.’:_ ./, 7 {(, :
Errol Melville Kruger
Registrar of Banks

and Executive General Manager of BSD

Date:

Forthe FSA

Callum McCarthy
Chairman

Date:
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Appendix 1 : Further Procedures for Enforcement Matters
Further details {o be contained in requests for assistance

1 If a request for assistance as described in this MolU relates {o actual or
possible enforcement action, the following further details will be contained
in the request:

{a)  a description of the conduct or suspected conduct which gives rise
o the request;

(b)  details of the applicable law, reguiation or requirement to the
administration of which the request is relevant;

{c) the link between the specified rule or law and the regulatory
functions of the requesting Authority;

(dy the relevance of the requested assistance o the specified rule or
law; and whether it is desired that, to the extent permitted by the
laws applying to the requested Authority, any persons from the
country of the requesting Authority should be present during
interviews which form part of an investigation, and whether it is
desired that such persons shouid be permitied to participate in the
questioning (as to which see clause 3 bealow).

Further ground for denial of request

2 if a request for assistance as described in this MoU relates 1o aciual of
nossible e""r sement action, the requested Authority, in a,etpammar‘g
whether 1o Ihi the request in whole or in ;.Jc: t, may take into account
whether 'the reguest would lead to the ticn of, or the taking of

Tz
disciplinary or oiher enforcement action who in t
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interview and to ask questions. Such requests will be in accordance with
the applicable laws, regulations and requirements of the requested
Authority. Requests for such assistance should conform to any published
guidance for the making of such requesis issued by the requested
Authority.

Joint Investigations

4.

o

=~

The Authorities acknowledge that, subject to secrecy and confidentiality
issues, an investigation, where it concerns suspected breaches of the law
of both jurisdictions, may be conducted more effectively by the
establishment of a joint investigation involving members from both
Authorities.

The Authority suggesting the joint investigation will advise the other
Authority of the background to the request for a joint investigation, and
liaise with the other Authority to determine the likely objectives of the joint
investigation, the expected resources required and the approximate
duration of the proposed joint investigation. Each Authority will advise the
other as soon as possible as to whether it will agree fo such an
investigation.

If the Authorities agree to take part in a joint investigation, an agreed initial
action plan will be prepared seiting out, among other things, the
objectives, expected duration, funding, publicity and accountability
arrangements, management of the joint investigation, and allocation of
responsibilities.

Suggestions to BSD for a joint investigation should be made, through the
Registrar of Banks, BSD. Suggestions to the FSA should be made to the
Director, Enforcement.

Rights of persons preserved

g

i

Any person providing testimony, information or documents as a resuli of a
request made under this MolJ will be entitied to ali the rights and
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