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FCA PS17/1

PRA PSx/xx Implementation of the Enforcement Review and the Green Report Policy Statement

In this Policy Statement we report on the main issues arising from Consultation Paper 16/10 Proposed
Implementation of the Enforcement Review and the Green Report. It publishes final amendments to
the FCA's Glossary, the Decision Procedure and Penalties manual and the Enforcement Guide.

Please send any comments or queries to:

Law and Policy Team

Enforcement and Market Oversight Division
Financial Conduct Authority

25 The North Colonnade

Canary Wharf

London E14 5HS

Telephone: 020 7066 0220
Email: cp16-10@fca.org.uk

Regulatory Action Division
Prudential Regulation Authority
20 Moorgate

London EC2R 6DA

Telephone: 020 7061 4444

We have carried out this work in the context of the existing UK and EU regulatory framework. We will
keep it under review to assess whether any amendments may be required in the event of changes in
the UK regulatory framework, including as a result of any negotiations following the UK'’s vote to leave
the EU.

All the FCA's publications are available to download from www.fca.org.uk. If you would like to receive
this paper in an alternative format, please call 020 706 60790 or email publications_graphics@fca.org.
uk or write to Editorial and Digital Department, Financial Conduct Authority, 25 The North Colonnade,
Canary Wharf, London E14 5HS.
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PRA PS2/17
Abbreviations used in this paper
CMA Competition and Markets Authority
CcP Consultation Paper
DEPP Decision Procedure and Penalties Manual
EG Enforcement Guide
EMO Enforcement and Markets Oversight Division
ERD Enforcement Referral Document
FCA Financial Conduct Authority
FEMR Fair and Effective Markets Review
FSA Financial Services Authority
FSMA Financial Services and Markets Act 2000
MOA Memorandum of Appointment of investigators
MOU Memorandum of Understanding between the FCA and PRA
PIR Preliminary Investigation Report
PRA Prudential Regulation Authority
RAD Regulatory Action Division
RDC Regulatory Decisions Committee
SDM Settlement Decision Maker
UKLA UK Listing Authority
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1.

Overview

FCA and PRA

1.1

1.2

1.3

1.4

1.5

Introduction

In this Policy Statement (PS) the Financial Conduct Authority (FCA) and the Prudential
Regulation Authority (PRA) respond to comments we received on our Consultation Paper (CP)
16/10 Proposed Implementation of the Enforcement Review and the Green Report and explain
what changes we are going to make to our enforcement policies and processes.

We received 13 responses to CP16/10. A list of the non-confidential respondents is included in
Annex 1. We are grateful to all respondents for taking the time to share their views with us.

The FCA has incorporated the feedback received from the CP into the changes to the FCA
Handbook. We explain these changes in the remaining chapters of this PS. The final changes
to the Decision Procedure and Penalties manual (DEPP) and the Enforcement Guide (EG) are set
out in Appendix 1.

Who does this affect?

This PS will be of interest to all firms and individuals involved in providing financial services as it
builds on our existing statements about our use of enforcement powers. It will be of particular
interest to all firms and individuals (and their professional advisers) that are, or which anticipate
that they are likely to be, subject to FCA and/or PRA investigation.

Is this of interest to consumers?

Aswe noted in CP16/10, the changes to DEPP and EG do not directly affect consumers. However,
they concern the transparency of the FCA's approach to enforcement decision-making and its
enforcement process, and may therefore be of general interest to consumers.

February 2017 5
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1.7

1.8

1.9

1.10

1.1

112

Context

On 18 December 2014, the Treasury published its Review of enforcement decision-making at
the financial services regulators (referred to in this PS as ‘the Review').! The focus of the Review
was on the transparency, fairness, effectiveness and speed of the FCA’'s and PRA’s enforcement
decision-making processes.

The Review made a number of recommendations to the FCA and the PRA, with the aim
of improving current enforcement decision-making processes and arrangements. The
recommendations ranged across the whole enforcement process, from referral to contested
decision-making.

On 19 November 2015, the PRA and the FCA published two reports: (1) A joint report into the
failure of HBOS plc; and (2) Andrew Green QC's Report into the FSA's enforcement actions
following the failure of HBOS (‘the Green Report’).2

The Green Report made four recommendations, three of which were relevant to the Review
recommendations, and relate to: (1) pre-referral decision-making, (2) ongoing dialogue between
Enforcement and Market Oversight (EMO) and Supervision during an investigation, and (3)
informing the subject of an investigation about the matters under investigation.

We noted in CP16/10 that, while certain recommendations will also apply to regulatory market
abuse investigations, they will be less relevant to criminal investigations and civil litigation such
as unauthorised business cases and criminal insider dealing. It remains true that there will be
enforcement cases where it would not be efficient or appropriate to adopt the processes and
policy developed in CP16/10 and set out in this PS.

Joint PRA and FCA consultation

Chapters 3 and 4 of CP16/10 were a joint consultation in respect of regulator cooperation
and subjects’ understanding and representations in the context of enforcement investigations.
Chapters 2, 5 and 6 were FCA only proposals.

We have taken the same approach with this PS, in that it sets out the PRA's policy in relation
to joint investigations and cooperation between both regulators as well as the FCA's policy in
relation to those issues.

Available online at:

www.gov.uk/government/uploads/system/uploads/attachment_data/file/389063/enforcement review response final.pdf
See online at:

www.bankofengland.co.uk/publications/Pages/news/2015/086.aspx and
www.fca.org.uk/news/publication-of-hbos-failure-review
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Summary of feedback and our response

We received 13 responses to CP16/10; six were from law firms, two from individuals, four from
representative bodies, and one from the Financial Services Consumer Panel.

The responses were broadly supportive of our proposals, many of which were amendments to
our existing enforcement process and centred on increasing transparency. Not all respondents
expressed a view on every question. Any additional comments tended to suggest where more
information would be welcomed. We also received comments from respondents that made
more general points about the enforcement process. The FCA will consider these comments
in a further review of EG. We intend to start that piece of work once we have completed our
financial penalty policy review, and have had an opportunity to bed in our partly contested
cases process.

There were two areas where the tenor of the responses was to disagree with the FCA's
proposed approach:

e to abolish penalty discounts at stage 2 and 3 of settlement, and

e 1o retain the same panel that gave the warning notice to hear representations and decide
whether to give a decision notice

On the partly contested cases issue, the respondents agreed with the FCA’s proposal but all

(bar one) of the respondents urged us to go further and extend the proposal beyond the ability
to contest penalty only.

Next steps

The FCA's proposals which have not already been put into practice will be implemented by the
amendments to EG and DEPP presented in Appendix 1. The majority of these will come into
effect on 31 January 2017. Two proposals will come into effect on 1 March 2017:

e the introduction of partly contested cases, and
e the abolition of stage 2 and 3 discounts to penalty in settlement
In 2017 the PRA intends to issue a policy statement following on from its consultation on the

establishment of the Enforcement Decision Making Committee® and a short guide to the PRA's
enforcement processes.

3 www.bankofengland.co.uk/publications/Pages/other/edmc/cpedmc2016.aspx
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2.

Referral decision-making (FCA)

2.1

2.2

2.3

24

2.5

2.6

In CP16/10, we set out the FCA's proposals for implementing the Review and Green Report
recommendations relating to the purposes of enforcement and the referral process’s role in
identifying the right regulatory response and transparency of enforcement activities.

In July 2015, in response to the Review's recommendations in this area, the FCA published a
summary of the referral process and framework, which explained how EMO and Supervision
work together in the enforcement referral process to identify the right regulatory response. We
advised that the framework will continue to be kept under review. We also published revised
referral criteria and set out our case selection approach. We proposed that we would amend
EG to reflect the new referral criteria and case selection approach, in the terms set out in Annex
C to CP16/10.

Following the Green Report recommendations, the FCA has built on the referral decision-
making process and has amended the Enforcement Referral Document (ERD) to include a table
that sets out all potential subjects, and a summary of the circumstances and reasons why a
firm or individual is not being referred for investigation. The FCA ensures that the appropriate
seniority of decision-making is maintained by having the Head of Department sign the ERD.

The Enforcement Annual Performance Account will continue to publish information about
disciplinary outcomes, including cases where no further action was taken, and the number
of cases opened during that year and their related issues - such as client assets, integrity, mis-
selling, etc. We confirmed that the FCA will endeavour to publish more information about early
intervention work, where it is legally able to do so.

We proposed that we will make no change to the policy of not normally making public
whether or not a particular firm or individual is under investigation unless there are exceptional
circumstances. We also said that we would try to identify useful examples to publish on the
FCA website of cases where a firm’s or individual’s exceptional cooperation and subsequent
remedial action have been a major factor in the decision that formal enforcement action is
not the right regulatory response. In the CP, we welcomed views on different vehicles for
publication and suggestions about the level of detail that firms and others interested in the
approach to early intervention would find useful, while avoiding the pitfalls we identified in
the CP.

We asked:

Q1: Do you agree with this approach to referral
decision-making?

Q2: Do you have any comments on the proposed
implementation of the Green Report?

February 2017 FCA and PRA
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2.7

2.8

Respondents were generally in agreement with our proposed approach, with some respondents
suggesting ways in which information about referrals could be given. For example, a number
of respondents suggested that, in addition to providing examples of when a firm's or an
individual's response has been an important factor in the decision that formal enforcement
action is not the right regulatory response, we should also give examples of cases explaining
why we have decided that enforcement is the right regulatory response. One respondent called
for us to set out how we exercise our discretion in applying the criteria, and one suggested
that the FCA consider introducing a steering committee to challenge and check the decision
to refer a case to enforcement. Another respondent suggested that we should allow regulated
firms more time to self-investigate issues and report them to us prior to referral to EMO for
investigation.

A number of respondents suggested that the FCA publish more information on its early
intervention work to better understand the FCA's outlook and priorities. Some suggested that
the ERD should be routinely disclosed. One respondent suggested that we notify the firm
under investigation of others we are considering to put under investigation, so that the firm
can consider whether suspension or disciplinary action should be taken by the firm —in order,
for example, to assess whether an individual is fit and proper under the new Senior Managers
and Certification Regime.

Our response

The referral criteria pose the overarching question of whether an enforcement
investigation is, in all the circumstances, the right regulatory response.

At the time the Review was published, the FCA had revised its decision-making
framework to incorporate a wider range of EMO, Supervision or Markets senior
management views at an early stage. Two teams are dedicated to liaising
between EMO and referring areas and the teams meet with managers in each
area of Supervision and Markets on a regular basis, in order to understand
current priorities and issues.

In October 2016, the FCA published a consultation on its future mission, which
is designed to provide a guiding set of principles around the strategic choices
the FCA makes. In Section 13, we noted that when we start investigations
we begin a forensic process, and that this process does not mean we have
decided to apply a sanction, that a sanction is inevitable, or that it is even likely.
We also noted that there is substantial public interest in the FCA investigating
suspected material breaches of our standards, in our detecting them as early
as possible, and investigating them fully and quickly. Where appropriate, a full
FCA investigation helps engender public confidence in the financial system
and markets where wrongdoing is properly identified and dealt with. The
consultation period on our future mission closed on 26 January 2017. We
will consider, including in light of any responses we received on our future
mission, whether the summary of our referral process and framework, and our
published referral criteria, need further amendment to improve the message
regarding the value of enforcement investigations as a forensic review of what
has happened which then allows us to consider whether (and, if so, what)
action should be taken by the FCA as a result.

February 2017 9
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In most cases, potential referrals are considered by a steering group, the
members of which will be a range of heads of department from the relevant
areas within the Supervision and EMO Divisions. Referral decisions at the FCA
are formally agreed between the head of the relevant supervisory department
(usually the department with responsibility for supervision of the firm or the
relevant thematic review) and the head of the enforcement department that
would conduct the investigation. We are not minded, as some respondents
suggested, to develop further layers of procedure and process, such as formal
pre-referral meetings and representations.

Respondents generally recognised the need for flexibility in the referral criteria,
and noted that there remains a significant degree of discretion in making a
decision to refer for investigation. We do not think that general guidelines on
how we will exercise that discretion would be helpful as the guidance would
necessarily have to be broad to avoid effectively fettering our exercise of
discretion. The statutory test for referral is that circumstances suggest that a
potential breach of (for example) the FCA's Principles for Businesses may have
occurred. The Green Report noted the problem in only referring cases based on
an assessment that assumes that the outcome of an investigation would be the
imposition of a disciplinary sanction. It is in the whole of the FCA's interest to
find out what may have gone wrong and what may be needed to put it right,
and there will be cases where an investigation is necessary to get to that point.
There may be cases where that may not be achieved through remediation alone
and where we may need to use our investigation powers to see if root causes
can be identified, or whether other parties have been involved.

In addition, there were some interesting suggestions on how best to deliver
messages to the wider market, with the possible use of press releases, guidance
or case studies at the point an issue is referred for investigation to highlight
what are the areas of concern and what our expectations are, rather than those
matters coming to light on the publication of a final notice.

The FCA will implement the changes to EG that we set out in the CP, subject
to one change to make EG 2.2.6B more succinct, pending further consideration
of the issues set out in Section 13 of the FCA’'s Mission statement and any
responses we receive in response to that consultation exercise. There was
broad agreement that more information about when we will carry out early
intervention work (rather than formally open an investigation) and information
about the choices that are made in opening investigations following thematic
reviews would be likely to better assist firms’ and individuals’ understanding of
how the referral process works. The PRA intends to publish a short guide to its
enforcement processes, including its enforcement referral framework, when it
implements the other HMT Review recommendations in 2017.

10 February 2017 FCA and PRA
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Cooperation between the regulators
in enforcement investigations
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3.1

3.2

3.3

3.4

3.5

Involvement of supervisors during the investigation phase

In CP16/10, both the FCA and the PRA set out proposals for implementing the recommendations
on the way the FCA and PRA work together on joint or dual-regulated firm investigations and
related investigations concerning individuals.

We explained that the detail of the coordination of formal regulatory processes and of
enforcement and legal intervention is set out in Annex 1 to the Memorandum of Understanding
between the FCA and PRA (MOU). In CP16/10, we noted that under the main MOU, both
regulators have agreed to proactively offer information of material interest to the other. At the
working level, the PRA and the FCA investigation teams have a primary responsibility to keep
each other and their respective supervisory teams regularly informed about the investigation'’s
progress.

Those arrangements are in line with the Review's recommendation that updates between the
FCA and the PRA on enforcement investigations should generally involve representatives from
the enforcement and supervisory teams of both regulators, and that supervisors should be
encouraged to promptly bring potentially relevant information to the attention of investigators.

The Green Report recommended that such meetings should take place at least quarterly and,
in particular, that they should specifically consider the issue of the appropriateness of scope
(including whether to continue with the investigation, or increase or narrow the scope of the
investigation in relation to the subject already under investigation), and a review of whether
any new subjects should be referred for investigation.

We asked:
Q3: Do you agree with the approach outlined above?
Are there any particular adjustments that you consider

should be made in relation to the process of involving
supervisors in the investigation phase?

February 2017 11
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3.6

Most respondents welcomed the proposals. Three respondents suggested that where a firm
under investigation does not have a dedicated supervisor, it may still be appropriate for a
representative from Supervision to attend scoping meetings, or for a Supervision contact to
be nominated. Two respondents called for the meetings to be held monthly as a requirement,
rather than quarterly. One respondent suggested that the meetings be aligned with the FCA's
update meeting with the subject — so that any significant decisions can be shared with the
subject — and also that the subject be told the date of these meetings so that the subject could
make representations on issues they wished to be considered at the meeting between EMO
and Supervision. One said that representations on scope should be allowed before change in
scope.

Our response

Both the FCA and the PRA have considered the responses and believe it is
appropriate that the recommended meetings take place at least quarterly. We
agree that there should be a degree of flexibility in the timing of the quarterly
meetings in order to accommodate specific development or milestones in the
investigation phase.

The recommendations’ aim is to ensure that there is a broader look at the
progress of the investigation and a continuing review of scope. The point
of the meeting is to ensure that EMO is alerted to any relevant supervisory
developments that may have an impact on the firm or individual under
investigation, that Supervision are also aware of any developments in the
investigation that may impact on the supervisory function, and that both review
the scope of the investigation together. We do not agree that there should be
a round of representations before a change in scope is made, for the same
reasons that we do not think that formal representations in advance of a case
being opened for investigation is necessary. While it may be useful to align
the time of the meetings with updating the subject under investigation on
some occasions, we believe that the different aims of the two (meeting with
Supervision and updates to the subject under investigation) mean that there
will often be no link between them.

The FCA and the PRA will implement the recommendations on the basis of
the proposals set out in CP16/10. The FCA has introduced quarterly regular
meetings between an EMO head of department and the investigation team, and
a representative from the referring division (which will usually be Supervision).
The PRA will ensure that quarterly meetings take place attended by a member
of management of its enforcement division, the Regulatory Action Division
(RAD), a member of the investigation team and a member of the referring
supervisory area.

February 2017 FCA and PRA
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3.8

3.9

3.10

3.1
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Joint investigations and FCA/PRA cooperation

The Review recommended that the FCA and the PRA should provide more guidance about
the conduct of joint investigations and how they will approach decision-making in contested
cases following joint investigations. We explained in CP16/10 that the regulators propose
to implement the recommendation that the FCA and PRA provide more guidance. This can
occur once the PRA has consulted on, and set out its plans for, a functionally independent
Enforcement Decision Making Committee — and once we have had more experience of joint
investigations. The PRA consulted on its plans for an Enforcement Decision Making Committee
in July 2016.4

The Review also recommended that the FCA should publish high-level information about its
cooperation with the PRA. The FCA noted that the FCA reports the information about its
coordination with the PRA in its Annual Report, and will continue to do so. The PRA similarly
reports information about its coordination with the FCA and will continue to do so.

The Review recommended that, in the context of joint information requests, the PRA and
the FCA should indicate to which investigation(s) the information sought is relevant, so that
subjects can be satisfied that the information is within scope. The FCA proposed to amend EG
to reflect that an information request should make it clear which parts of the request relate
to which investigation. The PRA proposed to adopt the same approach in its enforcement
investigation.

We asked:

Q4: Do you agree that the PRA and FCA should identify
the information requested by each regulator within
the same information request?

All respondents to this point agreed that the PRA and FCA should take this approach in joint
information requests.

Our response

The FCA will make the proposed amendments to EG and the PRA will adopt the
same approach in relation to joint information requests. The PRA’s approach to
other information requests will be set out in the PRA's guide to its enforcement
processes to be published in 2017.

4 www.bankofengland.co.uk/publications/Documents/other/edmc/cpedmc2016.pdf
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Subjects’ understanding and representations
in enforcement investigations

14
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4.2

4.3

4.4

4.5

4.6

Initial notice of investigation

The Review recommended that the FCA and the PRA provide more information (within the
Memorandum of Appointment of investigators (MOA) or in accompanying documents) on the
basis for a subject’s referral to enforcement for investigation. It recommended that explanations
for referral should link expressly to the published referral criteria.

The Green Report also recommended that the regulators should include within the MOA (or
alternatively in a separate document which is also sent to the subject of an investigation) a
summary of the potential breaches and an explanation of the matters that are said to give
rise to those breaches, along the lines of the summary set out in the ERD (unless there were
compelling reasons not to do so).

The FCA proposed to amend EG to formally reflect that if a decision to refer to enforcement
for investigation is made, the FCA now sets out in writing (and gives to the subject at the time
the MOA is issued) a succinct summary of the potential breaches, explanation of the matters
that are said to give rise to those breaches, and an explanation of the criteria they have applied
in coming to the decision to refer.

The PRA proposed to include more information within the investigation MOA, or accompanying
documents, about the basis for a subject’s referral to enforcement for investigation, including
more of the context in which the alleged breaches occurred.

We asked:

Q5: Do you agree with the above approach in respect of the
initial notice of investigation?

Two respondents welcomed the provision of more information at the outset and other
respondents broadly agreed with the proposals for implementing the recommendations.
There was one suggestion that the FCA explain to the subject why they have decided to
use enforcement as opposed to supervisory or early intervention powers, and another that
the ERD should be disclosed. In cases where a thematic review has been carried out, or the
behaviour is understood to be prevalent across a sector, there was also a call for more detail
that explains the FCA's decision and highlights the factors which led to that firm being referred
while others were not. One respondent suggested that if the FCA would prefer not to provide
the information set out in writing, it could provide this information to subjects of investigations
verbally during scoping meetings.

February 2017 FCA and PRA
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Our response

The FCA has already implemented the recommendation in practice, and will
amend to update EG as set out in CP10/16. The PRA will ensure that the
subject of an investigation is provided with more information in the MOA, or
accompanying documents, about why they have been referred for investigation,
including more information about the context in which the alleged breaches
occurred.

Scoping meetings

The Review recommended that scoping meetings should usually take place once investigators are
in a position to share their indicative plans on the direction of the investigation and timetabling
of key milestones. This was on the basis that the most useful scoping meetings are those that
are carefully planned to take into account the specific circumstances of the case, which take
place once investigators are in a position to discuss their thinking on the direction and timescale
of the investigation. However, it also noted that the requirements and expectations of subjects
will differ, and that those who have been through the enforcement process previously, or have
appointed experienced legal advisers, may not consider discussion on the mechanics to be
valuable, but that discussion may be useful for other firms and individuals. It also recommended
that subjects are expressly invited, at scoping meetings or otherwise at an early stage, to provide
an indication as to whether they accept the suspected misconduct, or specific aspects of it.

We asked:

Q6: Do you agree with the regulators’ proposals around
the scoping meetings?

Some respondents welcomed the recommendation that scoping meetings should take place
once investigators are in a position to share indicative plans, and also supported the regulators
retaining flexibility about the timing of scoping meetings. One respondent suggested that
scoping meetings can be uninformative and do not provide clarity as to the next steps in the
investigation. One respondent suggested that the scoping meeting is not particularly useful for
firms that are familiar with the investigation process. Further suggestions for discussion at the
scoping meeting stage included, for example, proposed requests for information, expectations
around document management and retention, and that (if possible and known at the scoping
meeting stage), whether the alleged culpability is viewed as inadvertent, reckless or deliberate.

One respondent suggested that proper protocols should be established requiring the regulators
to keep firms informed of the scope and progress of investigations and provide firms under
investigation with realistic indications of the range of potential penalty to which they might
ultimately be subject.

February 2017 15
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The FCA and the PRA propose to adopt the recommendation that scoping
meetings should usually take place once investigators are in a position to share
their indicative plans on the direction of the investigation and timetabling of
key milestones based on the particular circumstances of the case. However,
the FCA and the PRA will need to retain flexibility about the timing of scoping
meetings.

This may result in scoping meetings taking place at a later date after the
investigation has been opened than has been the practice in the past — when
a scoping meeting generally followed very shortly after the MOA had been
issued — but such a practice will follow the tenor of the recommendation that
the scoping meeting is as informative as it can be. However, we recognise that
individuals in particular are likely to want an early meeting even if, at that stage,
it is not possible to do much more than introduce the team and give an outline
of the enforcement process. We also recognise, as did some of the responses,
that some issues that would have been discussed at the scoping meeting may
now be better addressed through a later update.

411 The Review recommended that subjects be expressly invited, at an early stage of the
investigation, to provide an indication as to whether or to what extent they accepted the
suspected misconduct. It also suggested consideration of whether it may be appropriate to
expressly incentivise admissions at an early stage, acknowledging that this may form part of the
FCA's review of its penalty setting framework.

412 We asked:

Q7: Pending consideration of whether it may be appropriate
expressly to incentivise admissions at scoping meetings
(in the context of the FCA’s forthcoming review of its
penalty policy and the PRA’s forthcoming review of its
settlement policy), do the regulators’ current approaches
to discounts for early settlement provide sufficient
incentive for early admissions at scoping meetings?

413 Most respondents did not agree that the current enforcement process and approach to
discounts created a sufficient incentive to make early admissions in enforcement investigations,
and one respondent suggested that admissions should be made on a fully informed basis.
Many agreed that it would be difficult to give any such indication unless considerably more
information is given to subjects at or around the time of scoping meetings than is currently
the practice. One respondent did not consider it appropriate or necessary for subjects to be
expressly invited, either at scoping meetings or at an early stage in the investigation, to provide
an indication as to any admission. It was suggested that smaller firms and individuals might feel
unduly pressurised to proceed with early admissions when there is an early settlement discount
available.

16 February 2017 FCA and PRA
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Some respondents suggested that, rather than provide discounts for admissions at the scoping
meeting, any penalty determined should take into account the degree of openness and co-
operation provided. One respondent noted that when considering whether early settlement at
or around the time of a scoping meeting is feasible, the FCA and PRA should consider whether
other regulators or authorities are — or could become — interested in the same issues, it may not
be possible for firms or individuals to reach an early settlement with the FCA.

Our response

We recognise that any further incentivisation of early settlement will need
to balance the desirability of the matter concluding quickly with the need to
ensure that the full extent of the misconduct is understood and can be set out
to the subject under investigation.

The FCA intends to explore this recommendation as part of the penalty policy
review. That will allow the FCA to assess the impact, if any, that partly contested
cases have had. Issues relevant to incentivising early admissions are also likely
to be relevant to broader considerations of cooperation as a mitigating factor
in arriving at the appropriate penalty. The PRA intends to review its settlement
policy in early 2017.

The involvement of supervisors

The Review recommended that the regulators consider how best to utilise the referring area’s
knowledge of the firm’s financial sector, and that supervisors of relationship-managed firms
should ordinarily attend scoping and progress meetings with the firm under investigation. It
also recommended that investigators and supervisors should ensure that they maintain an
open dialogue throughout investigations. The majority of the firms the FCA regulates do not
have specific supervisors, but where a firm is a relationship-managed firm, the FCA proposed
to amend and clarify the involvement of supervisors during the investigation phase in EG. All
large PRA deposit-taking, insurance and investment firms are relationship-managed and in such
cases, where appropriate, supervisors attend scoping and progress meetings. Investigators and
supervisors maintain an open dialogue in PRA investigations and, in particular, at certain key
stages of those investigations.
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We asked:

Q8: Do you agree with the above approach to supervisory
involvement in enforcement investigations?

Most of the respondents agreed with this recommendation. One respondent observed that
Supervision is usually unwilling to comment or provide views on the investigation process once
the matter is referred to EMO. One respondent suggested that Supervision should provide the
subject under investigation with information or documents at an early stage and be involved
in the scoping meeting. However, there were a few respondents that had concerns about the
recommendation. One respondent suggested that the institutional separation of Supervision
and EMO is necessary to improve objectivity and ensure the investigation is kept within fair
and proportionate parameters. One respondent pointed out that Supervision may have already
reached its own conclusions, which may result in less independence and limits the intended
‘fresh pair of eyes'.

Our response

This recommendation has a degree of cross over with the Green Report
recommendation that EMO and the referring area continue to meet regularly to
review the scope of the investigation, which will also assist help to achieve the aim
of the Review's recommendation to promote a broad symmetry of information
through an open dialogue between the referring area and EMO for the FCA
and RAD for the PRA. Where the issues involve, for example, a consideration of
market practice issues, or the firm’s business model, involvement of Supervision
will be helpful. We recognise the concerns expressed around too close an
involvement in the investigation process; we would not expect Supervision to
routinely comment or give an opinion of the investigation process to a subject
under investigation. The FCA proposes to amend EG to reflect that, in most
(if not all) cases, assistance from a referring area in informing the investigation
team of matters such as the firm’s business model and market practice issues
will be helpful. The involvement of the referring area is valuable in identifying
and addressing important issues that arise in the course of the investigation, but
the FCA believes that there needs to be clarity as to who is carrying out what
work, so that the various needs of the investigation and supervisory function
are not lost. The PRA recognises the importance of Supervision being kept
informed of the investigation’s progress and being consulted in advance if there
are any significant changes or developments. The PRA will set out this approach
in the PRA's guide to enforcement processes, which will be published in 2017.
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Periodic updates and constructive dialogue

The Review recommended that investigators provide periodic updates to subjects about the
progress of investigations in appropriate cases, and that investigators should also reference
and update the indicative timeline set out at the scoping meeting. The FCA proposed to
amend EG to reflect the aim to give periodic updates on at least a quarterly basis, covering the
steps taken in the investigation to date, and the next steps we anticipate taking. In addition,
the FCA proposed to amend EG to reflect the practice that, in joint investigations with the
PRA, discussions with the firm or individual under investigation will normally occur with
representatives of both regulators present - and that, where possible, the regulators will seek
to ensure that the respective enforcement processes are coordinated.

We asked:

Q9: Do you agree with the above approach to periodic
updates in the context of enforcement investigations?

There was broad agreement with the principle behind the recommendation. One respondent
suggested that the FCA should clarify its approach to declining to provide information on the
basis of the statutory requirements regarding the use of confidential information set out in
section 348 of the Financial Services and Markets Act (FSMA). One respondent suggested that
the FCA aim to give periodic updates on at least an eight-week basis, as well as communicate
when a key stage has been reached. One respondent suggested that they would like to
see monthly updates rather than quarterly. There was a suggestion that there should be
recognition and acknowledgment that the views expressed are preliminary and may change
as the investigation evolves. Three respondents suggested that the FCA maintain an element
of flexibility when updating the subject of an investigation: for example, where significant
developments occur, the investigation team provides an update to the subject, and it should
not be subject to an inflexible timetable.

Our response

The FCA and the PRA will implement the changes that we proposed in the CP.
In line with the recommendation, the focus will largely be on the practical steps
that have been taken in the investigation, and the steps that the investigation
team proposes to take. If a subject wants to request a face-to-face meeting,
they can do so, but it may sometimes be more efficient and effective for the
updates to be carried out through telephone calls or by letter.

The Review also recommended that the regulators should consider how to promote early,
constructive engagement between investigators and subjects. It was suggested that
consideration be given to the provision of specific training, increased involvement of senior
staff from both the regulators and firms under investigation, and encouragement of greater
cooperation from subjects.
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The FCA acknowledged that the involvement in an investigation of project sponsors, heads of
department and directors within EMO may not be apparent to a subject under investigation.
We noted that, while increased or more obvious involvement of senior management may help,
the right level of experience and expertise in the investigation team is a key factor, and together
with the PRA, proposed to continue to coordinate certain training for EMO staff. The PRA
also highlighted the proposal by the Bank of England to establish an Enforcement Decision
Making Committee, which will be functionally independent of senior management and will
take decisions in contested enforcement cases. This proposal was the subject of a CP whose
consultation period closed on 21 October 2016.

We asked:

Q10: Do you agree with the proposed approach set out
above to constructive engagement in the context of
enforcement investigations?

There were two suggestions that there be greater visibility in terms of which senior member of
the FCA has responsibility for the investigation. One respondent suggested that while training
will help, constructive engagement depends on the tone from the top (and may require a
cultural change within the regulators). One respondent expressed their disappointment that
any informal understanding reached might be subsequently overturned by senior staff; they
hoped this would happen rarely. One respondent commented that involvement of senior
management would only be useful if they have been briefed on the day-to-day running of the
case.

Our response

The FCA and the PRA will implement the proposals that we set out in the
CP and believe that the other changes to the enforcement process - and in
particular the updates - should also assist in achieving constructive engagement.
We agree with the respondents who commented on Q9 that at any early stage
views are likely to change as they are forming. These respondents observed that
if and when an investigation team is able to share its emerging thinking, it may
not necessarily commit the investigation team to any particular position, as the
evidence is analysed and new evidence obtained.
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Time limits for responding to a Preliminary Investigation Report (PIR)
and a warning notice

The Review recommended that, to enhance transparency, the regulators should set out the
factors that they might consider relevant to an application to extend the period for responding
to a PIR or warning notice.

In (and annexed to) the CP, the FCA proposed amendments to DEPP to include some non-
exhaustive factors that the FCA would take into account when considering a request to extend
the response period to a warning notice; and proposed to amend EG to reflect similar factors
that it would take into account when it considers a request for an extension of time to respond
to a PIR. The PRA proposed to adopt the same factors in setting out those that it would
consider relevant to an application to extend the response period to a PIR or warning notice.

We asked:

Q11: Do you agree with the proposed list as constituting
factors that the regulators will take into account when
considering whether to grant an extension of time to
respond to a PIR or warning notice, in full or in part? Are
there any further factors that you consider should be
taken into account?

Respondents agreed with the proposal. There was a suggestion that the availability of key
decision makers could also usefully be added to the proposed list of factors. One respondent
suggested that the fact that smaller firms cannot dedicate the same level or resource as larger
firms should be considered when deciding what timescale is fair. One respondent suggested
that the FCA should be required not to exercise its discretion to allow or disallow a time
extension arbitrarily or capriciously, or as a punitive measure. It was also suggested that when
the FCA is considering abandoning stage 2 and stage 3 discounts, the impact of this would be
felt more profoundly as extensions of time for responding to PIRs and warning notices are rarely
permitted. There was general agreement by all of the respondents that the FCA and the PRA
should have a flexible approach.

Our response

The FCA will amend DEPP and EG as set out in the draft outlined in the CP. In
addition, although not a formal recommendation, the Review suggested that
we should consider giving more specific guidance about the circumstances in
which we will give a PIR. In the CP, we said we would keep under review whether
or not it would be helpful to give more guidance on this point, once we had
considered the responses. There were very few comments from respondents on
this issue. Two respondents thought that the provision of a PIR was useful in the
context of answering the question addressed to the provision of information at
stage 1; as noted below, other responses suggested a number of ways in which
the key evidence and basis of our case could be set out at stage 1. We will keep
under review the question of giving further guidance, but the responses to
date suggest that firms and individuals are more interested in what information
is given to them rather than the type of document in which the information
is given. The PRA will consider these matters when drafting the guide to its
enforcement processes which it intends to publish in 2017.
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The Review did not recommend a longer stage 1 period in settlement discussions, but focused
on the effectiveness of the stage 1 period itself. As a result of its recommendations, we
proposed to amend EG to:

e incorporate early notification of the start of stage 1 to allow administrative arrangements
to be made, such as ensuring that key staff will be available, and

e allow for the incorporation of pre-stage 1 preliminary meetings; and

e Furthermore, where it is necessary to help resolve factual disputes or to assist the firm or
individual to make an informed decision about whether to resolve the dispute by agreement,
the FCA will identify the key evidence on which its case relies at the commencement of
stage 1, unless the firm or individual already has that information.

We asked:

Q12: Do you agree with the proposed changes to
the pre-stage 1 process?

Most respondents welcomed the proposals and some acknowledged that they had already
been involved in some investigations where pre-stage 1 meetings took place. Three respondents
suggested that senior or sufficiently senior members of staff should attend the preliminary
meetings, with two respondents observing that this facilitates constructive discussions.

Two respondents expressed the view that the preliminary meetings should take place before
the investigation team have put their views to the Settlement Decision Makers (SDMs). One
respondent called for one or more of the SDMs to attend the preliminary meeting. One
respondent requested that we amend EG to say we will use the meetings to set out our
proposed findings and key evidence.

We also asked:

Q13: Do you have any comments on the proposed approach
to the information provided at stage 1?
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A number of respondents wanted our disclosure of documents to go beyond that proposed
in the CP, and called for the FCA to provide, or consider providing, proposed findings and the
key evidence in advance of stage 1 (particularly where this involved large volumes of evidence).
Some suggested this should be done in all instances. One respondent considered that, where
this information was not provided in advance, there should be provision for a second ‘without
prejudice’ meeting, at which the subject can respond and identify areas of dispute. Other
suggestions included using a spreadsheet or a list of documents to identify key evidence. Some
respondents agreed that copies of documents that subjects already have (or have access to) do
not need to be provided. One respondent disagreed and thought the FCA should provide or
offer to provide these documents in all cases.

Two respondents considered that, in some or all cases, it may be desirable for the FCA to
undertake a wider disclosure exercise. One respondent requested we give further explanation
of the extent of the disclosure that we will give.

One respondent suggested that it would be helpful, once the subject has been given 28 days'’
notice of stage 1 commencing, if the FCA would tell the subject if service of settlement papers
is likely to be delayed.

Our response

We will aim to give 28 days' notice of the beginning of stage 1 and where
appropriate, we will offer a preliminary without prejudice meeting to explain
the FCA's view of the misconduct (including the key factual and legal bases for
our view). We believe that providing the proposed findings and key evidence
at the start of stage 1 should be sufficient to enable the subject to understand
the nature and extent of the case against them. We do not believe that it would
be useful to be too prescriptive about how that information is given. We also
do not believe that it is necessary to provide a list of all documents we have
received in the course of the investigation, or to provide those that we do not
rely on.
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Partly contested cases

In the CP, we sought to address respondents’ concerns about the Review's call for evidence,
proposing to introduce a streamlined procedure to narrow the issues between the FCA and
the subject in an enforcement action by entering into a ‘focused resolution agreement’ on the
facts and liability, with the Regulatory Decisions Committee (RDC) then determining only the
action to be taken (the Proposal).

We explained the outline to the Proposal, including the proposed amendments to the EG and
DEPP to allow for this procedure. We also identified two alternative types of focused resolution
agreement that we had considered:

e Alternative 1: The subject agrees all facts relevant to the proposed enforcement action,
but wishes to make submissions and contest whether the breaches as alleged by the FCA
arise from those facts. In these circumstances there would also be a dispute about the
appropriate outcome.

e Alternative 2: The subject agrees one or more issues relevant to the proposed enforcement
action, but not all, and wishes to contest narrowed down issues.

We invited comments on the proposal, as well as thoughts on whether we should also introduce
the additional alternative types of focused resolution agreement.

We asked:

Q14: Do you agree that the FCA should amend the DEPP
and EG to make provision to contest penalty only
before the RDC?

Q15: Do you have any comments on the proposed framework
and procedure for contesting penalty only?

All respondents supported the introduction of the procedure to allow the FCA and the subject
to enter into a focused resolution agreement with the RDC determining the penalty.

Two respondents asked for clarification on the procedure, including who can initiate the
procedure and what factors the FCA will consider when determining whether it will enter
into a focused resolution agreement. A further respondent requested clarification on the
treatment/position of third parties in this procedure. One respondent recognised that there
may be evidence to which the subject may wish to refer, over and above the agreed facts of
the case (for example evidence of personal hardship), noting that these would and should not
be inconsistent with the agreed facts.

Several respondents commented on the FCA's ability to release information about a warning
notice through a warning notice statement, and were concerned that the ability of the FCA
to issue a warning notice statement would act as a deterrent to firms and individuals seeking
to enter into a focused resolution agreement. Another respondent requested clarification on
whether entering into a focused resolution agreement would affect the FCA's discretion to
publish a warning notice statement. One respondent suggested that RDC hearings for focused
resolutions could be fast tracked, which would mean that the case was resolved more quickly
and any benefit of publishing a warning notice statement would be reduced.
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One respondent commented that the subject must have assurance regarding the text of the
warning notice to be issued, insofar as it relates to the agreed facts and liability in respect
of breach or breaches. The respondent suggested that the text should be appended to the
focused resolution agreement. The respondent raised an ancillary point, that the subject should
have certainty about the wording of any proposed warning notice statement, and that the
agreement about whether or not to publish a warning notice statement could form part of the
focused resolution agreement.

In general, respondents supported the 30% discount. However, one respondent questioned
having the same discount level given that a partly contested case, even on penalty only, will
inevitably use more resources.

Our response

As proposed in the CP, we will implement the necessary changes to the DEPP
and EG to allow for a contest on penalty only in front of the RDC, as well as
implementing both other alternative options for partly contested cases. We will
consider, on a case-by-case basis, the question of whether to publish a warning
notice statement, but we believe that it would normally be inappropriate to
issue a warning notice statement given that the final notice is likely to follow
shortly thereafter.

We indicated in our CP that one possible challenge to Alternatives 1 and 2 achieving time
and resource savings was the potential breadth of the number of issues that would remain
unresolved that would need to be contested before the RDC. Unless the issues are narrowed
considerably, the savings in resources for both the FCA and the subject compared with a fully
contested case may be limited. We also took the view that the question of how much credit
ought to be given to a subject who is found liable by the RDC is more complex and less suitable
for a fixed and guaranteed discount. It follows that the process would have to give the RDC a
discretion to set the appropriate discount, and that there would then be some uncertainty as
to the discount that would be applied.

We asked:
Q16: Do you have any comments on Alternatives 1 and 2?

Only one respondent felt that both Alternatives 1 and 2 would not result in the savings in time
and expense that we sought.

All other respondents favoured extending the proposal to at least one of the two alternatives.
There was a general preference for Alternative 2, on the basis that it gives maximum flexibility.
Although agreeing with the prospect of introducing more flexibility into the procedure, one
respondent was concerned that in cases involving multiple parties, the availability of an option
to partly contest the case may further complicate the timing and outcomes of such cases.
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Our response

We appreciate that the two alternative proposals could have some benefits: for example, in
cases where we have decided that it is appropriate to take action against an individual where
the ability to narrow issues may help resolve cases more efficiently. It may also help develop
a body of more detailed decisions that can be understood and translated into clear advice to
firms and individuals.

Responses indicated agreement with certain key matters that would need to underpin both
Alternatives 1 and 2 to mitigate the possible issues we identified with implementing any
extension of the proposal beyond contesting penalty only. Specifically, we would need to have
formed the view that issues had been sufficiently narrowed, matters cannot be reopened in
front of the RDC, and the RDC would determine the appropriate amount of discount. We are
aware that difficulties could arise in a case with many parties, and it may be that that could
be a factor in deciding whether it is appropriate to enter into one or more focused resolution
agreements.

The responses demonstrated a widely held view that both alternatives would be valuable in
resolving enforcement at an earlier stage and at a lower cost for the FCA and the subject,
and would give maximum flexibility to narrow issues. Accordingly, we propose to extend
amendments of EG and DEPP to incorporate both Alternatives 1 and 2, so that partly contested
cases will have the ability to encompass contesting penalty only, contesting liability and penalty,
or a focused narrowed down combination of facts, liability and penalty that will give a discount
reflecting the extent of agreement.

It will still be possible to settle cases fully during stage 1. Partly contested cases will proceed on
the basis of a focused resolution agreement and where possible, the process will closely follow
our existing process for settlement through a decision of our settlement decision makers.

Extending Stage 1

The Review recommended that we should set out the factors that we consider relevant to
an application for extension of the stage 1 period. Our view remains that, in most cases,
28 days is a reasonable period in which to respond to a stage 1 letter. We proposed to clarify
EG to reflect our view that extensions should be in exceptional circumstances only, but that
those circumstances will generally involve factors outside the firm’s and individual's control,
and that will have a material impact on their ability to engage with the investigation team
during stage 1.

We also reiterated our view that where new information has come to light that has a material
effect on the FCA's findings or proposed disciplinary outcome, it may be more appropriate to
withdraw the stage 1 letter and consider issuing a new stage 1 letter when the new information
has been assessed.
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We asked:

Q17: Do you have any comments on this approach
to extending stage 1?

Most respondents agreed that our approach to extending stage 1 should be on a case-by-
case basis, and that if stages 2 and 3 are abolished, extensions of time may more frequently
be an appropriate step. One respondent agreed that generally 28 days should be sufficient,
but that, in exceptional cases, stage 1 should be extended and the discount maintained (e.g.
investigations involving international law enforcement or overseas regulators).

Our response

We will implement the proposals in the CP, and remain of the view that in most cases, 28 days
will be sufficient time to respond to a stage 1 letter. Implementing other recommendations -
such as periodic updates during the investigation, and notice of the likely start of stage 1 and
pre-stage 1 meetings — should provide sufficient focus on the substantive issues in settlement
discussions to allow both the FCA and the subject to establish which matters can be agreed and
those that remain in dispute. The introduction of all types of partly contested case procedures
will still allow a firm or individual to obtain up to a 30% discount if an issue cannot be agreed
within the stage 1 period.

Making representations in settlement negotiations

The Review sought to address the concern that representations made during settlement - where
material to the regulators’ assessment of the case or penalty and not previously considered or
given sufficient weight - should be assimilated by the regulator prior to it reaching a decision.

The Review suggested that this may be best achieved, in the case of the FCA, by the relevant
EMO Head of Department, where necessary, acting as a suitably senior conduit between the
case team and the SDMs. The Review also recommended that, in most cases, the Head of
Department should attend a without-prejudice settlement meeting during stage 1. Where
attendance at this level is not possible, an appropriately senior substitute should attend in their
place.

The FCA proposed to clarify the involvement of senior management in settlement negotiations
in EG. The Review raised a concern that insufficiently senior staff are involved in settlement
discussions and liaising with the settlement decision makers. We proposed that, where
appropriate and having regard to the size complexity and seriousness of the case, the Head
of Department will attend a without-prejudice meeting during settlement discussions or will
arrange for the attendance of an appropriately senior FCA representative.
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We asked:

Q18: Do you have any comments on our proposed approach
to implementing the Review’s recommendations on
representations in settlement discussions?

Most welcomed more clarity about the involvement of the Head of Department in settlement
negotiations. One respondent noted that senior FCA individuals should be directly involved
in settlement negotiations and that there was an asymmetry of seniority between the FCA
and the firm’s representatives, leading to a perception that the EMO team did not have the
authority to negotiate beyond the case presented in the draft warning notice. Others thought
that it was useful to have someone less involved in the day-to-day investigation who could act
more impartially as a moderating influence and not an advocate for the case team to address
concerns that the EMO team would be unwilling to revisit their findings, even in the face of
cogent and persuasive representations.

Our response

In all cases, senior management (either heads of department or directors)
will be aware of the nature of any settlement discussions and how they are
progressing, in addition to the input of the project sponsor. We intend to
implement our proposal in the CP, which should also increase the visibility of
the project sponsor - both in relation to liaising with the SDMs and having a
more transparent role in the actual settlement negotiations.

Settlement discounts

The Review considered that ‘removing the discounts currently available at stages 2 and 3 will
assist in demarcating, at an early stage, between those cases that can be settled, and those
that must be contested’.

The present settlement discount scheme is set out in DEPP 6.7. Settlement can be reached
at any stage of an investigation, but the settlement discount scheme provides for graduated
reductions in penalty depending on the stage at which settlement is reached.

e Stage 1: 30% reduction if settlement is reached between the start of an investigation and
the point at which the FCA has a sufficient understanding of the nature and the gravity of
the breach to make a reasonable assessment of the appropriate penalty, has communicated
our assessment to the person under investigation, and has allowed a reasonable opportunity
to reach agreement about the amount of the penalty.
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e Stage 2: 20% reduction if settlement is reached between the end of stage 1 and the date
when the period for making written representations to the RDC has expired (or the date on
which written representations were sent in response to a warning notice).

e Stage 3: 10% reduction if settlement is reached between the end of stage 2 and the date
when a decision notice is given.

The Review recommended that the FCA should consider reviewing the graduated discount
scheme and applying a discount only to those cases that settle in stage 1, but retain the ability
to apply a discretionary discount in cases that settle outside stage 1, where we consider it
appropriate. The reason for this was a general view from the consultation, that cases either
settle or do not, and that an extended graduated discount scheme may not optimise settlement
prospects. As the Review noted, between 2012 and 2014, only nine cases settled in stage 2 or
beyond.

We proposed that the discount of 30% should remain in fully settled cases where agreement
is reached during stage 1, and the same fixed discount of 30% should be applied where a
focused settlement agreement to contest penalty only is reached during stage 1. We also
proposed to adopt the recommendation to abolish the stage 2 and 3 discounts.

We asked:

Q19: Do you have any comments on the proposed discount for
entering into a focused resolution agreement to contest
penalty only? In particular, should there be a difference
in discount between cases that settle fully and those that
contest penalty only?

Q20: Do you agree with the proposal to accept the Review’s
recommendation to abolish stage 2 and stage 3
discounts?

All bar one respondent supported a discount of 30% where a subject under investigation
challenges penalty only. Arguments against abolishing stage 2 and 3 penalty discounts centred
around three main points:

e The potential for increasing pressure on a subject under investigation to settle at stage 1,
in cases where the discount was a major factor in the affordability of the financial penalty;

e They allow the firm to test the conclusions of the EMO team with the RDC and there should
not be a penalty for testing the FCA's case beyond stage 1.

e They provide an additional option for a subject of an investigation and still give an incentive
to settle later in the process, which would save some time and resources.
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One respondent suggested that, where the case is reframed to remove one element of
disagreement which was an impediment to earlier settlement, a discount should still be available
to take into account the fact that under the new terms there would have been a settlement.
A number of respondents believed that if the discounts are abolished, the FCA should show a
greater willingness to extend stage 1.

Our response

We recognise that there will always be some additional work involved in a
case where penalty is contested around preparing for and attending the RDC
meeting. However, we balanced that against the improved transparency benefits
and have decided that we will still set the discount for contesting penalty only
at 30%.

As one respondent noted, in many cases a subject is likely to have decided
whether they are able to settle on the basis of the draft warning notice in
stage 1, and pressure of time will be further reduced by the other proposed
amendments to the settlement process set out above. We looked back at cases
that did settle in stages 2 and 3 and noted that most of them did not settle
shortly after stage 1 but much further on in the RDC process. Give that the
stage 2 discount can be obtained up to the point when the RDC give a decision
notice, a great deal of resource involved in the RDC process is front-loaded,
such as producing the investigation report, completing the disclosure process
and the RDC meeting at which the decision to give a warning notice is made.

More importantly, the partly contested case procedure enables a subject under
investigation to potentially obtain up to a 30% discount to penalty without
settling all matters and test elements of the FCA's case. We appreciate that
respondents framed their comments on the basis that the CP proposed to
implement the ability to contest penalty only, but given our intention to extend
the partly contested cases process, we think that the concerns about being
penalised for testing elements of the FCA's case fall away, and there should be
much earlier identification and narrowing of issues. For those reasons, and the
reasons that the Treasury set out in making this recommendation, we intend to
abolish stage 2 and stage 3 discounts.

Ongoing settlement review

The Review recommended that the contested case decision makers (in the FCA's case, the RDC)
should regularly review the regulator’s processes in settled cases. It recommended that the
review should include seeking comments from all or a sample of those who have settled cases
and speaking with the relevant EMO staff. The RDC should monitor the effectiveness of the
recommended changes to the settlement process, identify whether there may be settlement
process lessons to be learned, and make generic public recommendations.
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The FCA proposed that the RDC's review should be based on a sample of cases that the RDC
consider sufficient to enable it to form a view on the effectiveness and fairness of the revised
settlement process from the perspective of all interested parties and the extent to which it
contributes to a consistency of approach. We also proposed that the review will focus on
practical and procedural aspects of the settlement process. It will only consider the substantive
facts of the case and its outcome to the degree necessary to consider the effectiveness and
fairness of the process and how much it contributes to a consistent approach. Where that
review identifies scope for improvement of the process, it may lead to further consultation on
changes to EG, and is likely to be included in the RDC's report, which we proposed will form
part of the FCA’s Annual Report.

We asked:

Q21: Do you agree with the proposed approach to ongoing
settlement review?

There was general agreement that the review should not extend to the review of the substance
of the case as it would lead to unacceptable uncertainty for settled matters and that it should
focus on testing the application of the settlement process.

Our response

We intend to implement our proposal as set out in the CP and will publish any
recommendations arising out of the settlement review in the RDC's Annual
Review.
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6.

Contested decision-making (FCA only)
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6.1

6.2

6.3

6.4

6.5

Access to the Tribunal

The Review recommended that the regulators put in place a clearly signposted, expedited
procedure for subjects to proceed straight to the Tribunal (as defined in the FCA Handbook
Glossary). If they choose to challenge the regulator’s case within a tribunal environment without
first making representations to the regulator’s decision maker.

We proposed to amend DEPP to provide for a person who has received a warning notice (whether
from the RDC or SDMs in a partly contested case) to elect not to make representations to the
RDC or SDMs. The FCA would then move straight to issuing a decision notice in substantially
the same terms as the warning notice. We further proposed to amend DEPP to allow a subject
to choose to use the expedited route to the Tribunal prior to the issue of a warning notice. If the
subject uses the expedited route prior to the issue of a warning notice, the settlement decision
makers will issue both the warning and decision notices; the subject can then seek to refer the
matter or partly contested element to the Tribunal.

We asked:

Q22: Do you agree with the proposal for access to the
Tribunal without representations being made to
the FCA’s decision maker?

One respondent suggested that the FCA needs to set out the options and potential benefits
for defending the case very clearly to respondents who have made representations to the FCA’'s
decision maker which have then resulted in the case being narrowed or not pursued. One
respondent was concerned that the subject may elect to refer the matter to the Tribunal, only
for the FCA to conduct further information gathering at the Tribunal stage in circumstances
where the outcome might have been different had the FCA investigated prior to stage 1.

One respondent suggested that the circumstances in which the proposal might be used is likely

to be rare for firms. Another noted that, unless privacy is granted, the Tribunal (which is a public
forum) may not prove to be attractive to all investigation subjects, especially individuals.

February 2017 FCA and PRA
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6.6

6.7

6.8

Two respondents asked the FCA for clarity on its approach on enforcement cases where one of
the individual subjects might opt for direct tribunal access while others do not. One suggested
that the FCA defer publication of the decision notice in respect of that individual until the point
at which it would propose to make a warning notice statement in respect of the remaining
subjects.

One respondent suggested a leapfrog mechanism, which will allow the RDC to have more
capacity for other contested cases. Under this mechanism, subjects refer cases where the
interpretation of a regulatory rule or obligation is in dispute and it would be more attractive to
obtain a Tribunal decision without the delay and cost of going through the RDC process first.

Our response

Under the existing enforcement process, a person who has received a decision
notice and has not previously made any response or representations to the
FCA may nevertheless refer the FCA's decision to the Tribunal. However, we
propose to implement the recommendation and make it clearer to subjects
under investigation that this option is available. We are aware of potential issues
that may arise in multiparty cases; however, these are issues that already arise
in such cases where one party wishes to settle and one to contest proceedings,
and are therefore not new to this proposal.

RDC performance and efficiency

The Review recommended that the RDC reports annually on its performance, and that this
report might include the results of the annual operational review and the review of settled
cases. The Review recommended that a regular review of the RDC should take place and be
published. It recommended that the review should consider:

e the extent to which the RDC membership includes expertise appropriate to the areas in
which the FCA is likely to take enforcement action

e its operational performance, including the time taken to deal with contested cases following
submission of papers by investigators, and

e the sufficiency of resource generally (the size of membership, the available administrative
and legal staff) to deal with cases efficiently
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6.9

6.10

6.11

6.12

6.13

6.14

6.15

We proposed that the annual report should be included in the FCA’s annual report and should
include the matters recommended by the Review.

Q23: Do you consider that there are other matters
on which the RDC could usefully report?

One respondent considered that it would be useful for the industry to be informed of the type
of briefing and training the RDC members receive before being appointed and selected for a
panel.

One respondent suggested that it would be helpful to publish feedback on its review of
the effectiveness and fairness of the revised settlement process from the perspective of all
interested parties and the extent to which it contributes to a consistency of approach.

There was one suggestion that the FCA keep under review whether it would be useful to
publish additional information about the RDC's work. For example, if the FCA adopts focused
resolution agreements, it would be helpful to publish certain information; for example, how
many focused resolution agreements it has entered and in how many of these cases the RDC
upheld the FCA's original findings or sanction proposal.

Our response

We will publish an annual review of the RDC's work covering the topics suggested
in the Review's recommendation, a report on our settlement process review
and are considering what other useful information we might also publish. We
have already published the first RDC Annual Review (as an annex to the FCA's
most recent Annual Report).

We also proposed that the RDC panel considering the representations and deciding whether to
give a decision notice will usually be the same members of the RDC who previously considered
the matter, i.e. it will not be standard practice that new members are added to the panel, so
that (usually) five RDC members are involved in deciding whether or not to give a decision
notice.

We asked:

Q24: Do you agree with the proposal that, usually, the panel
that gave a warning notice will be the same panel that
considered representations and decided whether or not
to give a decision notice?

Generally, there was disagreement with this proposal. There were two respondents that had
no issues with the same panel considering both a warning notice and a decision notice. There
was a concern that individuals on the panel who issued a warning notice would be less likely to
move away from their initial position than panel members looking at the issue afresh following
representations.
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6.16  One respondent stated that they do not believe this amendment is necessary as it may cause
cases to be delayed and it is sufficient for the panel to include at least one member who
previously considered the matter

6.17  One respondent suggested that if amendment is necessary, DEPP 3.2.3G should state that the
composition and size of panels of the RDC may vary depending on the nature of the particular
matter under consideration, and leave determination of the size and composition of the panel
to the RDC chairman, taking into account its efficient operation and any specific experience
needed in any particular case.

Our response

We believe that the additional flexibility and scope for arranging representation
hearings more swiftly without the presumption that in all cases, the panel
will increase to include additional RDC members, are good reasons for
implementing the proposal. We will amend DEPP to reflect that it will be usual
for the same panel to decide whether to issue a warning notice and a decision
notice in the same case. However, this is not intended to be an absolute rule. In
particularly complex cases involving novel points of law or practice, it might be
appropriate for a larger panel to consider the case at both the warning notice
and representations stage, and there may still be cases where it is appropriate
to enlarge the panel to include additional RDC members at the decision notice
stage.
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List of non-confidential respondents
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Allen & Overy LLP

Berwin Leighton Paisner LLP

British Bankers’ Association

City of London Law Society Regulatory Law Committee
Financial Services Consumer Panel

Freshfields Bruckhaus Deringer LLP

Institute and Faculty of Actuaries

Investment and Life Assurance Group Limited
Linklaters LLP

Mr Hamish Ogston CBE

Simmons & Simmons LLP

TLT LLP
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List of questions
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Q1:

Q2:

Q3:

Q4:

Q5:

Qe6:

Q7:

Q8:

Q9:

Q10:

Do you agree with this approach to referral
decision-making?

Do you have any comments on the proposed
implementation of the Green Report?

Do you agree with the approach outlined above?

Are there any particular adjustments that you consider
should be made in respect of the process of involving
supervisors in the investigation phase?

Do you agree that the PRA and the FCA should identify
the information requested by each regulator within the
same information request?

Do you agree with the above approach in respect
of the initial notice of investigation?

Do you agree with the regulators’ proposals around
the scoping meeting?

Pending consideration of whether it may be appropriate
expressly to incentivise admissions at scoping meetings
(in the context of the FCA’s forthcoming review of its
penalty policy and the PRA’s forthcoming review of its

settlement policy), do the regulators’ current approaches

to discounts for early settlement provide sufficient
incentive for early admissions at scoping meetings?

Do you agree with the above approach to supervisory
involvement in enforcement investigations?

Do you agree with the above approach to periodic
updates in the context of enforcement investigations?

Do you agree with the proposed approach set out

above to constructive engagement in the context
of enforcement investigations?

February 2017
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Q11:

Q12:

Q13:

Q14:

Q15:

Q1é:

Q17:

Q18:

Q19:

Q20:

Q21:

Q22:

Q23:

Q24:

Do you agree with the proposed list as constituting
those factors that the regulators will take into account
in considering whether to grant an extension of time to
respond to a PIR or warning notice, in full or in part?
Are there any further factors that you consider should
be taken into account?

Do you agree with the proposed changes to the
pre-stage 1 process?

Do you have any comments on the proposed approach
to the information provided at stage 1?

Do you agree that the FCA should amend DEPP and EG
to make provision to contest penalty only before the
RDC?

Do you have any comments on the proposed framework
and procedure for contesting penalty only?

Do you have any comments on Alternatives 1 and 2?

Do you have any comments on this approach to
extending stage 1?

Do you have any comments on our proposed approach
to implementing the Review’s recommendations on
representations in settlement discussions?

Do you have any comments on the proposed discounts
for partly contested cases? In particular, should there be
a difference in discount between cases that settle fully
and those that contest penalty only?

Do you agree with the proposal to accept the Review's
recommendation to abolish stage 2 and stage 3
discounts?

Do you agree with the proposed approach to ongoing
settlement review?

Do you agree with our proposal for access to the
Tribunal without representations being made to the
FCA’s decision-maker?

Do you consider that there are other matters that the
RDC could usefully report on?

Do you agree with the proposal that, usually, the panel
that gave a warning notice will be the same panel that
considered representations and decided whether or not
to give a decision notice?
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DECISION PROCEDURE AND PENALTIES MANUAL AND ENFORCE MENT
GUIDE (REVIEW) INSTRUMENT 2017

Powers exercised

A. The Financial Conduct Authority makes this ingtent in the exercise of the following
powers and related provisions in the Financial 8esvand Markets Act 2000: (“the Act”):

(1) section 63C (Statement of policy);

(2) section 69 (Statement of policy);

(3) section 88C (Action under section 88A: statenudipolicy);

4) section 89S (Action under section 89Q: statdaroépolicy);

(5) section 93 (Statement of policy);

(6) section 124 (Statement of policy);

(7) section 131J (Imposition of penalties undetieacl31G: statement of policy);

(8) section 137T (General supplementary powers);

(9) section 139A (Power of the FCA to give guid3gnce

(10) section 192N (Imposition of penalties undextise 192K: statement of policy);

(11) section 210 (Statements of policy);

(12) section 312J (Statement of policy);

(13) section 345D (Imposition of penalties on amditor actuaries: statement of policy);
and

(14) section 395 (The FCA’s and PRA’s procedures).

B. The rule-making powers listed above are spetiioe the purpose of section 138G(2) (Rule-
making instruments) of the Act.

Commencement
C. This instrument comes into force as follows:
(1) Part 1 of Annex B (DEPP) and Part 1 of Anne¢EG) come into force on 31
January 2017; and
(2) the remainder of this instrument comes intaéoon 1 March 2017.
Amendments to the Handbook

D. The Glossary of definitions is amended in acaoo# with Annex A to this instrument.

E. The Decision Procedure and Penalties manual FpEPamended in accordance with Annex
B to this instrument.
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Amendments to material outside the Handbook

F. The Enforcement Guide (EG) is amended in acomelavith Annex C to this instrument.
Notes
G. In the Annex to this instrument, the “notes’djoated by Note:”) are included for the

convenience of readers but do not form part ofe¢beslative text
Citation

G. This instrument may be cited as the Decisiort&tare and Penalties Manual and
Enforcement Guide (Review) Instrument 2017.

By order of the Board
25 January 2017
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Annex A
Amendments to the Glossary of definitions

In this Annex, underlining indicates new text atrikg1g through indicates deleted text,
unless otherwise stated.

Insert the following new definition in the approge alphabetical position. The text is not
underlined.

focused resolution (in DEPP) asettlement agreemetitat:
agreement
(1) concerns proposed enforcement action thainegjthe
FCATto issue avarning noticeand

(2) sets out an agreed position on one or motendiLall, of
the issues relevant to a proposed enforcementactio

Amend the following definitions as shown.

settlement agreement (1) (in SYSC18) (Whistleblowing) an agreement between
thefirm and aworkerwhich sets out the terms and
conditions agreed by these parties for the purpokes
settling a potential employment tribunal claim,eth
court proceedings or employment disputes.

(2) (in DEPP) an agreement reached betwegreeonwho
is or may be subject to enforcement action B8\ staff
as part of thesettlement decision procedure

settlement discount scheme(in DEPP andEG) the scheme describedMEPP 6.7 by
which the financial penalty that might otherwisedasgable, or
the length of the period of suspension or restnicthat might
otherwise be imposed, in respect gfesison'smisconduct or
contravention may be reduced to reflect the tinmhgny

settlement-agreemesettlement agreement
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Annex B
Amendments to the Decision Procedure and Penaltiesanual (DEPP)

In this Annex, underlining indicates new text atrikeg through indicates deleted text,
unless otherwise stated.

Part 1: Comes into force on 31 January 2017

3 The nature and procedure of the RDC

3.2 The operation of the RDC

RDC meetings and composition of panels

3.2.3 G The composition and size of panels of RI2C may vary depending on the
nature of the particular matter under consideratisgases--which
representations-are-made, it It will be usual lier panel that is to consider the
representations and decide whether to gigea@sion noticeo aelude
additional_comprise the same members ofRBXC who-have-rot previously
considered the matter. In particularly complex sase those raising novel
points of law or practice, it might be appropriiea larger panel to consider
the case at both the warning notice and represemsagtage, and there may still
be cases where it is appropriate that the parmegiléggged to include additional
RDC members at the decision notice stage.

Procedure: representations

3.216 G (1) The recipient of avarning noticeor a firstsupervisory noticenay
request an extension of the time allowed for makepyesentations. Such
a request must normally be made within-sevendayensiaysof the
notice being given.

(2) If arequestis made, the Chairman or a Deputy@taai of theRDC will
decide whether to allow an extension, and, if ®sy much additional
time is to be allowed for making representationgelaching-his their
decision-he they will take into account all releviattors including the
legal and factual complexity of the case, as welvaether there are any
factors outside the control of tifiem or individual that would materially
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impact on their ability to respond within the petiget out in thevarning
noticeor first supervisory notice. They may also takecamnt of any
relevant comments from thieCA staff responsible for the matter.

3.2.18 G The chairman of the relevant meeting will ensueg the meeting is conducted
So as to enable:

but the chairman may ask the recipient of the eatid-CA staff to limit their
representations or response in length or to paatigssues arising from the
warning noticeor first supervisory noticelf the warning noticewas given on
the basis of &cused resolution agreemettie recipientill be required to
limit their representations to the issues that iarmadispute.

Procedure: decision notices and second supervisiiges

3.2.22A G If the personsubject to enforcement action notifies RiBCthat they wish to
make an expedited reference to Tmdunal underDEPP5.1.8GG, thdRDC
shall decide whether to givedacision noticen the light of any representations
by any third party under section 393 of #het and any otheinterested party
under section 63 or 67 of thet (seeDEPP5.1.81G).

3.2.23 G Heowever-ifrepresentations-are-made, In any gaséich representations are

madeand in accordance wilitPP 2.3.1G, theRDC will consider whether it is
right in all the circumstances to give ftthecision noticer a secongupervisory
notice(as appropriate).

Part 2: Comes into force on 1 March 2017

Amend the following as shown.

1.1 Application and Purpose
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111 G  This manuaDEPP) is relevant tdirms, approved personand othepersons
whether or not they are regulated by H@@A. It sets out:

(1B) theFCA'sdecision-making procedure where it is decidingasrgiction
391(1)(c) of theAct to publish information about the matter to which a
warning noticerelates (se®EPP3.2.14AG toDEPP 3.2.14HG and
DEPP5.1.8KG toDEPP5.1.8QG);

3 The nature and procedure of the RDC

3.2 The operation of the RDC

Procedure: general

3.2.11A G Where avarning notices given on the basis offacused resolution agreement
the RDCshall accept and not in any circumstances depart the agreed
position on the issues set out in that agreement.

3.2.14A G If FCAstaff consider that it is appropriate to publisformation about the
matter to which avarning noticefalling within section 391(1ZB) of thactand
given by theRDCrelates, they will make a recommendation toRIDEC that
such information should be published.

3.2.14B G TheRDCwill then consider whether it is appropriate ihtae circumstances to
publish information about the matter to which awsning noticefalling
within section 391(1ZB) of thActrelates. Th&CA'spolicy on publishing such
information is set out iEG 6.

5 Settlement decision procedure

51 Settlement decision makers

Introduction
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(1)

(1A)

(2)

®3)

FCA 2017/4

A personsubject to enforcement action may agree to a fiaapenalty
or other outcome rather than contest formal adiptheFCA.

Alternatively, they may enter intofacused resolution agreemeantd in
this way partly contest the proposed action (3E€P5.1.8AG toDEPP

5.1.8DG).

Further, even if theersonsubject to enforcement action wishes to fully
contest the proposed enforcement action, they hagse to do so by (i)
agreeing to th& CAissuing the requirestatutory noticesnd (ii) then
making an expedited reference of the matter tdtitminal (seeDEPP
5.1.8EG tdDEPP5.1.8JG).

The fact that-he persondoes-so any of these things will not usually
obviate the need fora-statutory-netitatutory noticesecording the
FCA’s proposal and decision to take-that actien—Wheraidverthe

. f
NO a Ndogatn
v
a

be-taken-by-senidtCAstaff. As set out in this chapter, seniA staff

have a role to play in giving the requisstatutory notices

(@) where aersonenters into @ettlement agreeme(dther than a
focused resolution agreemgrgenior-CA staff will give both the
warning noticeanddecision noticg

(b) where gersonenters into #ocused resolution agreemesenior
FCA staff will give thewarning noticeand theRDC will decide
whether to give decision noticeand the terms of any notice given;
and

(c) where gersonelects to make an expedited reference to the
Tribunal before avarning noticehas been issued, senleCA staff
will then give thewarning noticeanddecision notice

These decisions by senie€A staff will be taken jointly by two
members of th&CA'ssenior management, one of whom will be of at
least director of division level (which may include acting director) and
the other of whom will be of at least head of depant level (the
"settlement decision makégxs

Insert the following new provisions aftBEPP5.1.8G. The text is not underlined.

5.1.8
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Procedure: focused resolution agreements

5.1.8A G The issues which may be agreed und&rcased resolution agreementlude,
but are not limited to:

5.1.8B

G

(1)
(2)
3)

(4)
(5)

(6)

(7)
(8)

guestions of fact;
whether specified facts amount tbr@ach(or more than onbreach;

whether action for a financial penalty andgoiblic censures
warranted,

the appropriate level of a financial penalty;

whether action for a suspension, restriction, doowlior limitation (as
defined for the purposes DEEPP 6A) is warranted;

the appropriate length of a suspension, restrictondition or limitation
(as defined for the purposesEPP 6A);

whether grohibition orderis warranted; and/or

the appropriate scope of sucprahibition order

The terms of any proposéacused resolution agreement

(1)

(2)
3)

will be put in writing and be agreed BYCA staff and thgperson
concerned;

may refer to a draft of the proposedrning notice and

may, depending upon the stage in the enforcemeneps at which
agreement is reached, include an agreement lpyetts®nconcerned to:

(@) waive and not exercise any rights under sest83Y
(Warning notices) and 394 (Access to Authority matgof
the Actto notice of, or access to, material relied uppihe
FCA and any secondary material which might underntiee t
FCA decision to give thetatutory noticeexcept in relation to
material that is relevant to issues which remaidigpute; and

(b) not dispute the issues agreed withRKA when:

(i)  making representations to tRCin respect of a
warning notice(whether in exercise of rights under
section 387 of théct or otherwise); or

(i)  on any subsequent reference of the mattendo t
Tribunal under(except where th&ribunal decides of
its own motion to reopen an issue or issues).
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5.1.8C G Where the proposed settlement is on the basigarfused resolution

5.1.8D G

5.1.8E

agreementthe role of thesettlement decision makeskall be as follows:

(1)  Thesettlement decision makexdl decide whether or not to give a
warning notice (For the avoidance of doubt, thettlement decision
makersmay meet the relevafCA staff or thepersonconcerned in

accordance witlibEPP5.1.5G and any such meeting shall not affect the

settlement decision makeedility to decide whether or not to give a
warning notice.

(2) If the settlement decision maketscline to give avarning noticebased
on the proposefbcused resolution agreemettiey may invitd=CA
staff and thgersonconcerned to enter into further discussions tadry

achieve an outcome tlsettlement decision makemduld be prepared to

endorse.

(3) If the settlement decision makeage satisfied with the propostatused
resolution agreementhey shall give avarning noticebased on the

proposed resolution agreement which records theedgposition on the
agreed issues and the position of @A on those issues which remain

in dispute.

(4)  Where thesettlement decision makegive awarning noticethe notice
will specify the time allowed for making represdidas. This will not
be less than ldays

(5)  Thesettlement decision makessll promptly inform theRDCthat a
warning noticehas been given. THECA will then specify a time within
which therecipientof the notice is required to indicate whether they
wish to make oral representations.

(6) It will then be for theRDCto decide whether to givedecision notice
under the procedure set outDiEPP 3.2.16G tdDEPP 3.2.25G.

For the avoidance of doubt, the decision whethagtee a proposddcused
resolution agreemens entirely within the discretion of thsettlement decision
makers

Procedure: expedited references to the Tribunal

G

(1) The purpose of this section is to define a procedilne “expedited

reference procedure”) enablingparsonsubject to enforcement action to
challenge the proposed action beforeThbunal without engaging with

the FCA’sinternal decision-making process.

(2) DEPP5.1.8FG tdDEPP5.1.8IG set out the circumstances in which the

expedited reference procedure is available, thEssipersonmust take
to make use of the procedure, and how the proceshemtes,
depending on whether it is invoked before or afterwarning noticels
given.
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The expedited reference procedure is available iinly

(1)
(2)

3)

the proposed action requires @A to issue avarning notice

the FCA considers that it has a sufficient understandingpefature and
gravity of thebreachto make a reasonable assessment of the appropriate
penalty or other outcome; and

theFCA has communicated that assessment t@péngsonconcerned.

To use the expedited reference procedurepénsonsubject to enforcement
action must notify th&CAthat they:

(1)
(2)

wish to make an expedited reference to the Triuarad

waive and will not exercise any rights under sec887(2) of théActin
respect of thevarning noticegiven (or to be given) in relation to the
proposed action.

To use the expedited reference procedure befos@raing noticenas been

given:
(1)
2)

3)

the notification set out IDEPP5.1.8GG must be given #€CA staff;

the decision to issuevearning noticewill then be taken by the
settlement decision makeend

the decision to issuedecision noticavill also be taken by the

settlement decision maketaking into consideration any representations
by any third party under section 393 of thet or anyinterested party
under section 63 or 67 of tiAet

To use the expedited reference procedure aftearaing noticenhas been given:

(1)
(2)

the notification set out IDEPP5.1.8GG must be given to tRDC, and

the decision to issuedecision noticavill then be taken by theDCin
light of any representations by any third party emskection 393 of the
Actand anyinterested partyinder section 63 or 67 of thet

Once adecision noticdnas been given as part of the expedited reference
procedure (whether by tlsettlement decision makesstheRDO), it is the
responsibility of thgpersonsubject to enforcement action to seek to refer the
matter to thél'ribunal under theéActif they so wish. If the matter is not referred
to theTribunal within the time required under section 390(1) &f Alct, the
FCAwill, on taking the action to which thaecision noticeelates, give éinal

notice

Procedure: warning notice statements
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If FCA staff consider that it is appropriate to publisformation about the
matter to which avarning noticefalling within section 391(1ZB) of thact
relates and is given by tisettlement decision maketkey will make a
recommendation to theettlement decision makefsat such information should
be published.

Thesettlement decision makessll then consider whether it is appropriate ih al
the circumstances to publish information aboutntiater to which th&arning
noticefalling within section 391(1ZB) of thact relates. Th&CA'spolicy on
publishing such information is set outt® 6.

If the settlement decision makegrsopose that thECA should publish
information about the matter to whiclwarning noticefalling within section
391(1ZB) of theActrelates:

(1) thesettlement decision makessll settle the wording of the statement it
proposes theCA should publish (warning notice statement);

(2) theFCA staff will make appropriate arrangements for tla@mng notice
statement that theettlement decisions makgnopose th&CA should
publish to be given to th@ersongo whom thevarning noticewvas given
or copied;

3) the proposed warning notice statement will gpehe time allowed for
therecipientto respond in writing to thgettlement decision makers
This will normally be 14 days;

4) therecipientof a proposed warning notice statement may redbest
settlement decision makersgrant an extension of the time allowed for
its response. Such a request must normally be maki| severdaysof
the proposed warning notice statement being giaed;

5) thesettlement decision makesgll not normally grant a request by a
personto whom the warning notice statement was givena&ertheir
response in person.

If no response to the proposed warning notice st is received, theCA
will make appropriate arrangements to publish themmng notice statement.

If the settlement decision makeesceive a response from thersonto whom
the proposed warning notice statement was givergdtilement decision
makerswill consider their response and decide whethisrappropriate in all
the circumstances to publish information aboutntiadter to which thevarning
noticerelates.

If the settlement decision makedscide that the CA should publish a warning
notice statement:
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(2) thesettlement decision makessll notify the relevant parties (including
the relevantCA staff) in writing of that decision;

(2) thesettlement decision makessll settle the wording of the warning
notice statement; and

3) theFCA will make appropriate arrangements for the warmatice
statement to be published.

5.1.8Q G If thesettlement decision maketscide that th& CA should not publish a
warning notice statement they will notify the redet parties (including the
relevantFCA staff) in writing of that decision.

Amend the following as shown.

6 Penalties

6.7 Discount for early settlement

The settlement discount scheme applied-to-suspengiestrictions-conditions—and
diseiplinary-prohibitions financial penalties

6.7.2 G In appropriate cases tiCA'sapproach will be to negotiate with therson
concerned to agree in principle the amount of arfaral penalty having regard
to theFCA'sstatement of policy as set outizPP 6.5 toDEPP6.5D and
DEPP®6.6. (This starting figure will take no accounttloé existence of the
settlement discount schemescribed in this section.) Such amount ("A") will

then be reduced by a percentage of A accordinigetstage-in-the-process at

which-agreementisreached scheme set dDEIRP 6.7.3G toDEPP6.7.3CG.
The resulting figure ("B") will be the amount adlyagayable by thgerson

concerned in respect of theeach However, where part of a proposed financial
penalty specifically equates to the disgorgememirofit accrued or loss
avoided then the percentage reduction will notyappthat part of the penalty.

673 G (1)

Subject thEPPG 7. 3G(4) a settlement dlscount is avallable only i
cases where settlement agreemefwhich may be docused resolution
agreementis reached during the period from commencemenhof a
investigation until théCA has:

(@)

has: a sufficient understanding of the nature aadmy of the

breachto make a reasonable assessment of the appropriate
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penalty; and

. . 4 ok :
warning-notice(“stage-2"); communicated that assessment to the
personconcerned and given them reasonable opportuni&yaich
agreement as to the amount of the penalty ("stdge 1

£

The communication of theCA's assessment of the appropriate penalty
for the purposes dDEPP 6.7.3G(1)(b){a) need not be in a prescribed
form but will include an indication of thereachesalleged by thé&CA.

It may include the provision of a draftarning notice

The reductions in penalty will be as follows:

Stage-atwhich-agreementreached | Percentage reduction
Stage-1 30

Stage-2 =0

Stage-3 10

Stage-4 0

Subject toDEPP 6.7.3.G(4), in relation to angettlement agreement
other thana focused resolution agreemethie reduction in penalty will
be as follows:

(@) 30% if the agreement is concluded during staged; a

(b) 0% in any other case.

Where stage 1 has been started busetdement agreemeihitas been
agreed before 1 March 2017:
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(a) if any agreement is reached to settle the caseeleetiwhe period
from the end of stage 1 until the expiry of theipeérfor making
representations, or, if sooner, the date on whielrépresentations
are sent in response to the giving of a warningcapthere will be
a reduction of 20% in the penalty; and

(b) if any agreement is reached to settle the caseclestthe expiry of
the period of making representations, or, if sophiee date on
which representations are sent in response to iaggof a
warning notice and the giving of a decision notitere will be a
reduction of 10% in the penalty.

The reductions in penalty in cases involvinmeused resolution agreemenmill

be as follows.

(1)

(4)

Where agreement is reached in relation to all srefacts and all issues
as to whether those facts constitutsr@ach(or more than onbreach:

(@) 30% if the agreement is concluded during staged; a

(b) 0% in any other case.

Where agreement is reached in relation to all slefacts:

(@) 15to 30% if the agreement is concluded duringesiggand

(b) 0% in any other case.

Where the agreement reached does not fall withiheeiDEPP
6.7.3AG(1) oiDEPP6.7.3AG(2):

(@) 0to 30% if the agreement is concluded during sfagad

(b) 0% in any other case.

Where docused resolution agreemastfollowed:

(a) before the end of stage 1, by a compgstilement agreemerthe
reduction is determined undddEPP 6.7.3G and notDEPP
6.7.3AG.

(b) after the end of stage 1, by a complstétiement agreemerthe
reduction is determined und&EPP 6.7.3AG and notDEPP
6.7.3G.

The decision maker responsible for appViblePP 6.7.3AG is:

(1)

The settlement decision makérs cases in which thicused resolution
agreements followed, after stage 1 has ended, by a cormpltlement
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agreement
(2) TheRDCin all other cases.

Where DEPP 6.7.3AG specifies that the reduction will be witha range, the
decision maker identified bYDEPP 6.7.3BG will determine the appropriate
figure within the range. Factors relevant to tresedmination may include:

1) the extent to which the position taken by pieesonsubject to
enforcement action on the disputed issues at e thhefocused
resolution agreemens entered into is reflected in the terms of the
decision notice

(2) any saving of time or public resources as a redguhefocused
resolution agreement

(1) Any settlement-agreementttlement agreemebetween theé=CA and
the personconcerned will therefore need to include a statérae to the
appropriate penalty discount in accordance with pnocedure.

(2) In certain circumstances tpersonconcerned may consider that it
would have been possible to reach a settlememt ehdier stage in the
action, and argue that it should be entitled toeagr percentage
reduction in penalty than is suggesteddBPP 6.7.3G (3)(b). It may be,
for example, that thECA no longer wishes to pursue its action in
respect of all the acts or omissions previouskygal to give rise to the
breach In such cases, thpersonconcerned might argue that it would
have been prepared to agree an appropriate petatyearlier stage
and should therefore benefit from the discount Whiould have been
available at that time. EquallfCA staff may consider that greater
openness from theersonconcerned could have resulted in an earlier
settlement.

3) Arguments of this nature risk compromising ¢foals of greater clarity
and transparency in respect of the benefits of emtitlement and invite
dispute in each case as to when an agreement haghtbeen possible.
It will not usually be appropriate therefore to@egor a greater
reduction in the amount of penalty on the basis sktlement could
have been achieved earlier.

(4) However, in exceptional circumstancesfi@A may accept that there
has been a substantial change in the nature ausesss of the action
being taken against thersonconcerned, and that an agreement would
have been possible at an earlier stage if therabo commenced on a
different footing. In such cases tREA and-persepersonconcerned
may agree that the amount of the reduction in pgisbuld reflect the
stage at which a settlement might otherwise haea pessible or,
where thesettlement agreemerst afocused resolution agreemettie
decision maker identified HYEPP 6.7.3BG may take this into account
when determining the appropriate figure within #pplicable range.
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Annex C

Amendments to the Enforcement Guide (EG)

In this Annex, underlining indicates new text atrikeng through indicates deleted text.

Part 1:

2.2

221

2.2.6

Comes into force 31 January 2017

The FCA'’s approach to enforcement

Case selection: and referral criteria-Firms-andndividuals—marketabuse-cases

&) decisions-onindividualcases. [deleted]

Before In all cases, before it proceeds with arestigation, thé&CA will satisfy
itself that there are grounds to investigate utldeistatutory provisions that give

the FCA powers to appomt |nvest|gat0Fs—|f—the—sta%u%@9,t—ue—met—|{—\A#LLdee+de

thepepsenef—mm—eeneemed—and—the—wrdepeen%ext Another consmtmamll be

whether thé=CAis under a Community obligation to take action ehddf of, or
otherwise to provide assistance to, an authorignfanotheEU member state.
Paragraplic G 2.5.1discusses the position where other authorities imaag an
interest in a case. If the statutory test is nietFCA will consider what is the most

efficient and effective way of achieving its statwyt objectives of protecting
consumers, enhancing market integrity and promatorgpetition. A referral to
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Enforcement for an investigation will be made & EHCA considers that an

investigation, rather than an alternative requiatesponse, is the right course of

action given all the circumstances. Enforcemenbacind other requlatory tools

can be used together and are not mutually excluSivassist in making the
decision to refer a matter for investigation, B@A has developed referral criteria
that set out a range of factors it may considemndexiding whether to appoint
enforcement investigators. The criteria are noteshive, and all the circumstances
of a particular case are taken into account. Ndhalcriteria will be relevant to
every case, and additional considerations may dppdgrtain cases. Any one of the
factors alone may warrant the appointment of ingasirs and in some cases,
including cases whetereachesare self-reported, the misconduct may be so s&riou
that there is no credible alternative to referral.

If a decision to refer amdividual or firm to Enforcement is made, tR&€A will
explain and set out the criteria applied in contmthe decision to refer, and will
give a summary of the circumstances and the resstm(the referral at the start of
the investigation.

Case selection: disciplinary regulatory cases

The FCA'sreferral criteria are published on the Enforcensattion of thd=CA'’s
website: http://www.fca.org.uk/about/enforcemeriéel-criteria. In considering
whether an enforcement investigation is likelyudghier theFCA's aims and
objectives, thé&CA will consider factors that address the followisgues:

(2) any available supporting evidence and the gmtogmality and impact of
opening an investigation;

(2) what purpose or goal would be served ifE@A were to end up taking
enforcement action in the case; and

3) relevant factors to assess whether the puspaisenforcement action are
likely to be met.

Case selection: markets cases

In relation to non-criminainarket abusénvestigations, the revised referral criteria
will be similarly applied in deciding whether toepsuch an investigation.
However, given the often limited alternatives tdogocement action available to
addressnarket abuséwith many of the subjects typically unauthorisegteater
emphasis will be given to the egregiousness arefmdgice value of a particular
case when making such decisions.

Case selection: listing cases

As with market abuseases, many of the non-enforcement tools arevailiphle

for use in cases involving listing regirheeachesThis is because in many cases
(aside from certain areas suchsgsnsorsandprimary information providers there
will be no on-going supervisory relationship wittetlisted companies in question,
and no similar authorisation regime as there i atithorised persongirms and
individuals As a result, the ability to use many of the eartgrvention tools or
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restricting or limiting certain activities is notalable and enforcement is likely to

be the most effective (and sometimes only) requydtml available to address the

misconduct.

Co-operation

On its web site, thECA has-given gives anonymous examples of where it has
decided not to investigate or take enforcemenbadh relation to a possiblele
breach because of the way in which fine has conducted itself when putting the
matter right. This is part of an article entitléithe benefits to firms and
individuals of co-operating with tHreGA FCA’. However, in those cases where
enforcement action is not taken and/or a formatstigation is not commenced,
the FCA will expect thefirm to act promptly to take the necessary remediabacti
agreed with its supervisors to deal with E@A'sconcerns. If théirm does not do
this, theFCA may take disciplinary or other enforcement actioneispect ofhe
original contravention.

Use of information gathering and investigation paers

Liaison where other authorities have an interest

Information requests in joint investigations witetPRA

In certain circumstances, it will be appropriate axpedient for th&CA and

4.8

48.1

PRA to issue a joint information request where thara ijoint investigation.
Where a joint information request is issued thrm or individual, the request
will make it clear to which investigation(s) it agés.

Conduct of investigations

Scoping discussions

For cases involvinfjrms, approved persor@ conduct rules staftheFCA will
generally hold scoping discussions with fine or individuals concerned close to
the start of the investigation (and may do so lreotases). The purpose of these
discussions is to give tHem or individuals concerned in the investigation an
indication of: why thé=CA has appointed investigators (including the natdirend
reasons for thECA'sconcerns); the scope of the investigation; howptiogess is
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likely to unfold_and an indication of the likelynting of the key milestones and
next steps in the investigation; the individuald documents the team will need
access to initially and so on. There is may bené,lhowever, as to how specific the
FCA can be about the nature of its concerns in thg stafes of an investigation.
TheFCAteam for the purposes of the scoping discussiolhsi@imally include the
nominated supervisor if the subject is-a-fixed{adig relationship-managefirm.

In addition to the initial scoping discussions,réheill be an ongoing dialogue with
thefirm or individuals throughout the investigative procé8e will aim to give
periodic updates at least on a quarterly basisrocayéhe steps taken in the
investigation to date as well as the next stegldrinvestigation and indicative
timelines. Where the nature of tREA'sconcerns changes significantly from that
notified to thepersonunder investigation and tieCA, having reconsidered the
case, is satisfied that it is appropriate in tmewnstances to continue the
investigation, thé&-CA will notify the personof the change in scope.

Involvement of FCA supervisors during the investigéon phase

A clear division between the conduct of the ingion-en-the-ene-hand and the
need-te-continte-with the ongoing supervision effitm en-the-ethermay-mean
that-the-investigation-deesnot means that clastyo who is carrying out what
work in important, so that the focus on the varinaeds of the investigation and
supervisory function are not lost. It is also impot that the investigation can
benefit-as-much-as-it-might-etherwise do from thevidedge of thdirm or
individuals that the supervisors will have built, @p from their general
understanding of thi&rm's business or sector. In most (if not all) casedstsxe
from a referring area in informing the investigati@am of certain matters (e.g. the
f|rm S busmess model and market practlce |ssuel$))w helpful -Bef-e#e—ma%ters

Followmg a referral th§CAtakes the following general conS|derat|ons |nto
account in relation to the potential role of a su®r in an investigation.

(2) Such assistance will include: making the daaen aware of thirm's
business, history and compliance track recordgctineent supervisory
approach to the area concerned; current issuedhathrm; and acting as a
sounding board on questions that emerge from thestigation about
industry practices and standards and any marketipeassues. Depending
on the issues that arise, it may be appropriata fupervisor to attend a
progress meeting with thiem.

(5) Where dirm’s supervisor does not become part of the investigadgam,
the investigation will keep thiirm’s supervisor (or referring area) updated
on the progress of the investigation.
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4.13 Preliminary findings letters and preliminary investigation reports

4.13.3 In cases where it is sent, the preliminary finditegger will set out the facts which
the investigators consider relevant to the matiater investigation (normally, as
indicated above, by means of an annexed prelimimagstigation report). And it
will invite the personconcerned to confirm that those facts are complete
accurate, or to provide further commdaEA staff will allow a reasonable period
(normally 28 days) for a response to this letted will take into account any
response received within the period stated indtterl They are not obliged to take
into account any response received outside thaighdf afirm or individual
requests an extension to the period for resporditige preliminary findings report,
the FCA will take into account all relevant factors, inding the legal and factual
complexity of the case, and whether there are actpfs outside the control of the
firm or individual that would materially impact on thability to respond within the
period set out in the preliminary findings letter.

4.14 Joint investigations with the PRA

4.14.2 In such cases, the guidance contained in this ehapll apply to theFCA'’s
investigation and thECA will attempt to ensure that the subject of the stigation
is not prejudiced or unduly inconvenienced by the that there are two
investigating authorities. THECA andPRAInvestigation teams will keep each
other and their respective supervisory teams indoraibout the progress of the
investigation. Discussions with tifiem or individual under investigation should
normally occur with the representatives of bothutatprs present.

4.14.3 Both theFCA and thePRAwill seek to ensure that, as far as possibler thei
respective processes (whether for contested demmett decision-making) occur in
a coordinated and timely manner in a joint investan. For example, the requlators
will, where appropriate, endeavour to settle atjmimestigation into a relevafitm
or individual simultaneously.

5 Settlement
5.2 When settlement decisions may take place
5.24 The FCA will engage senior management in discussionsdetibads of department

or directors), liaising where appropriate with ettlement decision makers
attending a without prejudice meeting during distuss or arranging for the
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attendance of an appropriately serh@A representative.

Comes into force on 1 March 2017

Amend the following as shown.

5.1

5.1.2

5.1.4

5.1.5

5.3

5.3.1

Settlement and the FCA — an overview

The possibility of settlement does not, howevegnge the fact that enforcement
action is one of the tools available to f@éAto secure oustatutory objectivesThe
FCA seeks to change the behaviour not only of thosgesuto the immediate
action, but also of others who will be alerted tw concerns in a particular area.
There is no distinction here between action takdowing agreement with the
subject of the enforcement action and action rediby a firm before thRDC
(including action taken following focused resolution agreemégnin each case, the
FCAmust be satisfied that its decision is the rigte,dyoth in terms of the
immediate impact on the subject of the enforceraetibn but also in respect of any
broader message conveyed by the action taken.

In recognition of the value of early settlemeng BCA operates a scheme to award
explicit discounts a discount for early settlemaintases involving financial
penalties, suspensions, restrictions and disciylipeohibitions. Details of the
scheme, which applies only to settlement of casesr@vinvestigators were
appointed on or after 20 October 2005, are setndDEPP6.7. This chapter
provides some commentary on certaractical aspects of the operation of the
scheme.

Decisions Some decisions on settlementssaaditory noticegarising from them
are taken by two members of tREA'ssenior management, rather than by RizC
(DEPPrefers to these individuals as teettlement decision makgrd-ull details of
the special decision making arrangements for sediids are set out DEPP5.

The basis of settlement discussions
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As set out IDEPPS5, special decision-making arrangements applylation to
settlement. Theersonconcerned may agree all relevant issues with-tha (in
which case thsettlement decision makesdll give all relevantstatutory notices
Alternatively, afocused resolution agreementy be agreed (in which case the
settlement decision makeage responsible for giving tivearning noticeand the
RDCfor giving anydecision notick TheFCAwould expect to hold any settlement
discussions on the basis that neith€A staff nor thgpersonconcerned would seek
to rely against the other on any admissions oestahts made if the matter is
considered subsequently by RRBCor theTribunal unless those admissions or
statements are recorded ifoaused resolution agreemeithis will not, however,
prevent the=CAfrom following up, through other means, on any nesues of
regulatory concern which come to light during settént discussions. TiRDC

may be made aware of the fact negotiations areggiace if this is relevant, for
example, to an application for an extension ofgeeod for making representations.

If the settlement negotiations result in a propassetitiement of the disputeCA

staff will put the terms of the proposed settlemamriting and agree them with
thepersonconcerned. Theettlement decision makediend, as the case may be, the
RDQ) will then consider the-settlement matter undempitteedures set out DEPP

5. A settlement is-also likely to result in the gigiof statutory noticegsee
paragraph&G 2.15.1 toEG 2.15.3).

The settlement discount scheme

Normally, where the outcome is potentially a finahpenalty, suspension,
restriction, condition or disciplinary prohibitiothe FCA will send a letter at an early
point in the enforcement process to the subjeth®finvestigation. This is whéte
FCArefers to as a stage 1 lett€he FCA will aim to give 28days notice of the
beqinning of stage 1 to allow the parties involte@dnake administrative
arrangements, e.g. ensuring that key staff carvagahle to participate where
necessary in any settlement discussions. Wher@ppaie, thd=CA will offer a
preliminary without prejudice meeting to explaie #CA's view of the misconduct
(including the key factual and legal bases forwvaw), and to give th&rm or
individual an opportunity to identify where theliege there are errors in the
factual basis and to indicate the extent to whigytagree with the outline findings.

[Note: stage 1 is the period from commencement of arstiyation until thecCA
has a sufficient understanding of the nature aadityr of thebreachto make a
reasonable assessment of the appropriate penakugpension, restriction,
condition or disciplinary prohibition, or combinaii thereof). Thé&CA ,at stage 1,
also needs to have communicated that assessmidtpgiersonconcerned and
allowed a reasonable opportunity to reach agreeastd the amount of penalty or
the length of any suspension, restriction, condibotemporary disciplinary

prohibition.]

Thesettlement discount schemees not apply to civil or criminal proceedings
brought in the courts, or fmublic-eersure censurgsrohibition orders withdrawal
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of authorisationor approval, limitations of the period for whichyaspproval is to
have effect, or the payment of compensation oressir

There is no set form for a stage 1 letter thougtilitalways explain the nature of
the misconduct, thECA'sview on-penalty the sanction, and the period within
which theFCA expects any settlement discussions to be concludedme
cases, a drafitatutory noticesetting out the allegedile breaches and the
proposed-penalty sanction may form part of thedeto convey the substance of
the case team’s concerns and reasons for arriviagarticularpenalty-figure
level of sanction. ThECA will identify the key evidence on which its caséigs

at the commencement of stage 1. WhileRG& will identify the key evidence
that underpins our outline findings, the FCA wilitrgenerally provide evidence
where that evidence is already in the possessitimedim or individual.

TheFCA considers that 28 days following a stage 1 leti@dmermally be the
‘reasonable opportunity to reach agreement aset@atimount of penalty’ before the
expiry of stage 1 contemplated D¥EPP6.7.3G Extensions to this period will be
granted in exceptional circumstances only, anafadhat will be taken into account
in considering an application will include the extéo which factors outside the
firm’s or individual’s control will have a material imgam their ability to engage in
settlement negotiations within the period set nuhe stage 1 letter.

Publicity

Publicity during, or upon the conclusion of regulabry action

Warning notice statements

The decisions on whether to exercise the ptaeublish information about a
warning notice and if so what information to publish, will (sebf toEG 6.2.4AG)
be taken by th®&DCafter it has consulted with theersongo whom thewvarning
noticehas been given or copied. The procedurd=hA will follow when making
these decisions is set outDiEPP 3.

Where thesettlement decision makeatecide to issue warning notice they shall

also take the decision on whether to exercise theepto publish information about
awarning noticeand if so what information to publish. Thettlement decision
makerswill consult with thepersongo whom thewarning noticehas been given or
copied. Tha-CA expects that thgettlement decision makeage unlikely to decide

it is appropriate to publish information aboutarning noticewhere a&ocused
resolution agreemeritas been entered into and where it is likely #fatal notice
will shortly follow, save in exceptional circumstas. The procedutbe FCA will
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follow when making these decisions is set oUDEPP5.
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